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COMPETENCY OF WITNESSES APPEARING 
BEFORE THE GRAND JURY AS AFFECTING 
AN INDICTMENT RETURNED UPON SUCH 
EVIDENCE. 


We have for editorial discussion a question 
of great practical interest to the criminal 
lawyer and to prosecuting attorneys every- 


_ where. 


Our grand jury system is one of the great 
institutions of the Anglo-Saxons. Its stands 
as the great bulwark of the people, to protect 
them from the evil results of false charges. 
A man cannot be charged with a felony until 
there is sufficient competent evidence to base 
such a charge upon, and whether there is 
such evidence or not, it is within the province 
of the grand jury to decide. But while the 
grand jury is for the protection of the people, 
it is a constituent part of the court to which 
it makes its report. Indeed, it stands, as it 
were, in the place of the trial court, proceed- 
ing by secret and preliminary examination to 
determine whether there is sufficient grounds 
on which to charge and try a person sus- 
pected of the commission of a certain crime. 
The evidence, therefore," given before the 
grand jury, is a part of the record of the 
court. State v. Little, 42 Iowa, 51. 

It will not be any assumption on our part, 
therefore, to take for granted three quite 
indisputable propositions,—first, that the 
grand jury is a constituent part of the trial 
court and that all evidence received before it 
is part of the records of the court; second, 
that the grand jury stands also as a pro- 
tection against the bringing of serious charges 
by the state against its citizens based upon in- 
competent or insufficient evidence ; third, that 
a grand jury should not return an indictment 
on incompetent evidence or evidence which 
is, in its discretion, insufficient to convict the 
defendant according to the rules, usages and 
practice of the trial court of which it is a part. 
Admitting these propositions we come to 
the kernel of the difficulty,—when will incom- 
petent evidence admitted by a grand jury in 
the course of its investigations invalidate an 
indictment found upon such evidence. 











In the first place, it must be borne in mind 
that grand jurors are not lawyers,nor are they 
always expert in the technical rules of evi- 
dence, and that, therefore, it often happens 
that witnesses are examined, and questions 
put and evidence elicited that would not be 
allowed in court. The rule therefore obtains 
that ‘where there is sufficient legal evidence 
to warrant the finding of a bill, no court 
would set it aside for technical illegalities, 
which it is apparent did not and could. not 
have influenced the action taken.’’ People 
v. Briggs (N. Y.), 60 How. Pr. 17, This 
rule is probably the reason for the decision in 
the case of State v. Tucker, 20 Iowa, 508, 
which is often cited as opposed to the rule 
that an indictment will be quashed which is 
shown to be based upon or influenced by the 
admission of incompetent evidence before a 
grand jury, This was acase in which the 
testimony of a wife of one of the defendants 
was admitted in evidence before the grand 
jury. For this reason, the trial court quashed 
the indictment. It is true that Dillon, J., in 
reversing the judgment of the trial court, did 
hold broadly that the admission of incompe- 
tent evidence by the grand jury does not 
constitute sufficient ground for setting aside 
the indictment. Indeed, he says in his opin- 
ion:. ‘*Whether witnesses are competent is 
often a very difficult question of law, and to 
hold that if the grand jury, in the course of 
their investigation, happen to examine an in- 
competent witness, that this will have the 
effect to vitiate their finding, is going a step 
further than we are prepared to take.’’ Even 
with this, however, we believe that the facts 
of the decision in this case bring it within 
the exception which we have already noted,j.¢., 
the incompetent evidence had no influence on 
the indictment ; indeed, the court says in an- 
other part of the opinion: ‘‘The record 
shows that five witnesses, in addition to the 
said Philomela, (the wife), gave competent 
evidence before the grand jury, and sufficient, 
even if hers was excluded, to justify and even 
require them to find a bill.’’ This, also, was 
the ground of the decision in the well-rea- 
soned case of State v. Logan, 1 Nev. 510, 
and in the more recent case of State v. Coats, 
130 N. Car. 701, 41S. E. Rep. 706, in which 
it was held that where an indorsement on an 
indictment shows that the grand jury has ex- 
amined accused’s wife, but also another and 
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competent witness, a motion to quash is 
properly overruled, the court being justified 
in awaiting the verdict of the trial jury on the 
competent evidence considered by the grand 
jury. 

We, therefore, again reaffirm what we be- 
lieve to be the correct rule on this question, 
that where an indictment can reasonably be 
said to be based upon or, to some material 
degree, influenced by incompetent evidence 
before the grand jury, such indictment should 
be* set aside on proper motion. This rule, 
indeed, is definitely supported by the case of 
People v. Briggs, 60 How. Pr. (N. Y. 1880), 
17, where the court held that if an indict- 
ment be found or based wholly, or in part, 
upon evidence clearly incompetent and illegal, 
it will be quashed and the defendant re- 
manded, that his case may be passed upon 
by another grand jury upon competent and 
proper evidence. The motion to quash the 
indictment, in this case, was based solely on 
the ground that the wife of the prisoner was 
called as a witness, and gave important testi- 
mony against. him. The court’s opinion 
shows conclusively the damaging effect of the 
wife’s testimony ; not that there was no other 
evidence. There was evidence, indeed, evi- 
dence sufficient to indict for manslaughter, 
but the admission of the wife’s testimony fur- 
nished the necessary evidence on which to 
base an indictment for murder in the first de- 
gree. The same conclusion was reached on 
almest the identical statement of facts in the 
later case of People v. Moore, 65 How. Pr. 
(N. Y. 1882), 177. 

Cases discussing similar principles in rela- 
tion to the effect upon the indictment of il- 
legal and insufficient evidence, may be con- 
sulted with profit: Boone v. People, 148 Ill. 
440, 36 N. E. Rep. 99; State v. Morris, 36 
Iowa, 272; State v. Donelon, 45 La. Ann. 
744, 12 So. Rep. 922; People v. Rosenblatt, 
1 Abb. Pr. (N. Y.) 268; People v. Haines, 
1 N. Y. Supp. 55; People v. Price, 2 N. Y. 
Supp. 414; Dockery v. State,35 Tex. Cr. Rep. 
487, 34S. W. Rep. 281; People v. Clark, 14 
N. Y. Supp. 642 ; People v. Brickner, 15 N. Y. 
Supp. 528; People v. Edwards, 25 N. Y. 
Supp. 480 ; Menchecar v. State (Tex. 1844), 
28 S. W. Rep. 203; Spearman v. State, 
34 Tex. Cr. Rep. 279, 30 S. W. Rep. 229; 
In re Gardiner, 64 N. Y. Supp. 760. The only 





case we have found directly opposed to the 





conclusions we have reached on this question 
is that of United States v. Cutler, 5 Utah, 608, 
19 Pac. Rep. 145, where the supreme court 
of Utah held, one judge dissenting, that, 
under the Utah Code of Civil Procedure, the 
fact that an indictment is found solely on the 
testimony of an incompetent witness, (a wife 
in this case), is not ground for quashing the 
indictment. 








DAMAGES—MENTAL SUFFERING RESULTING 
FROM BREACH OF CONTRACT TO PREPARE 
WEDDING TROUSSEAU.—The greatest event in the 
life of a girl is when she becomes a bride. With | 
that event the whole current of her life changes. 
It is not strange, therefore, that in preparing for 
her wedding a girl’s nervous system is keyed at 
the highest pitch, and anything that seriously dis- 
turbs her in her preparations for that great event 
is almost certain to result in her great mental dis- 
tress. Even apparently little things, which on 
other occasions would be considered merely an 
annoyance, now assume the nature of a catas- 
trophe. It is, therefore, very important for per- 
sons undertaking to perform any service having 
anything to do with preparing a bride for her 
wedding day to either be certain that the contract 
can be fulfilled, or make provision for delays and 
other things that may hinder the performance of 
the contract. That thisis the law is now definitely 
decided by the Supreme Court of Louisiana, in 
the case of Lewis v. Holmes, 34 So. Rep. 66, 
where the court holds that damages may be re- 
covered for the deprivation of intellectual enjoy- 
ment and for mental suffering resulting from the 
breach of contract of a fashionable milliner to 
furnish the dresses for the trousseau of a bride of 
wealth and high social standing. The court states 
that it must take into consideration not alone the 
disappointment of the bride in not having the 
dresses in time for the wedding, and her mortifi- 
cation and humiliation in going to her husband 
unprovided with a;suitable trousseau, but also the 
fact that entertainments haa been planned in her 
honor on her wedding tour and at her arrival at 
the home of her husband, which entertainments 
she had to forego for want of the dresses. 





NEGLIGENCE—LIABILITY OF OWNER OF PREM- 
ISES FOR INJURIES OCCASIONED BY DEFECTIVE 
PLATFORM SCALES, OWNED BY ANOTHER. — Our 
individual conviction is opposed to the reasoning 
of the court in the recent case of McIntyre v. 
Pfaudler Vacuum Fermentation Co. (Mich.), 95 
N. W. Rep. 527. In this case it appeared that 
plaintiff, engaged in hauling steel to appellant, 
for the purpose of weighing a load drove on plat- 
form scales on land owned by appellant, and was 
injured by reason of the platform giving way. 
The platform was in a private alley between 
buildings owned by appellant and a safe com- 
pany.’ The beam of the scales was in the latter’s 
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office. The safe company originally owned the 
scales, and appellant’s manager testified that they 
remained the property of the safe company. 
They were used by appellant and the safe com- 
pany without asking permission of either. It 
was held that appellant’s liability did not depend 
on its ownership of the scales, but, having invited 
plaintiff to use them, it was responsible for de- 
fects which by the exercise of due diligence it 
could have remedied. The court, in rendering its 
decision, said: ‘In our judgment the liability of 
the Pfaudler Company does not depend on its 
ownership of the scales. At the time of the in- 
jury, plaintiff was an employee of the Shedden 
Cartage Company, engaged in conveying a load 
of steel to the Pfaudler Company. He was on 
the premises of the Pfaudler Company at its in- 
vitation. The scales being on its vremises and 
being used by the plaintiff in fulfilling a contract 
in which both had an interest, and at its invita- 
tion, that company owed to him the obligation 
which an occupier of premises owes to one on 
those premises by its invitation.’ 

The court rests its decision on a principle enun- 
ciated in the leading and celebrated English case 
of Indemaur v. Dames, L. R. 1 C. P. 274. Plaint- 
iff in that case was injured on defendant’s prem- 
ises, while there ‘‘on lawful business, in the 
course of fulfilling a contract in which both the 
plaintiff and the defendant had an interest.” 
Said the court: ‘*We are to consider what is the 
law as to the duty of the occupier ofa building 
with reference to persons resorting thereto in the 
course of business, upon his invitation, express 
orimplied. The common case is that of a cus- 
tomer in a shop, but it is obvious that this is only 
one ofaclass. * * * The class to which the 
customer belongs includes persons who go, not 
as mere volunteers or licensees or guests or ser- 
vants, or persons whose employment is such that 
danger may be considered as bargained for, but 
who go upon business that concerns the occupier, 
and upon his invitation, express or implied. And 
with respect to such a visitor, at least, we con- 
sider it as settled law that he, using reasonable 
care on his own part for his own safety, is en- 
titled to expect that the occupier shall, on his 
part, use reasonable care to prevent damage from 
unusual danger of which he knows or ought to 
know, and that, where there is evidence of ne- 
glect, the question whether such reasonable care 
has been taken by notice, lighting, guarding, or 
otherwise, and whether there was contributory 
negligence by the sufferer, must be determined 
by a jury as a matter of fact. * * * There 
was no absolute duty to prevent danger, but only 
a duty to make the place as little dangerous as 
such a place could reasonably be, having regard 
to the contrivances necessarily used in carrying 
on the business.”’ 

While we recognize the principle enunciated in 
the case from which we have just quoted, we do 
not believe it can be eftended to a case like the 
one before us, The principle as just stated im- 





plies that the owner or occupant shall have con- 
trol of the premises, the defective nature of which 
has been the cause of the damage. Kinkead’s 
Commentaries on Torts (1903), sec. 315. If the 
scales in the case before us did not belong to the 
defendant, it certainly can make no difference 
that they happen to be on his land. He had no 
more authority over them than if they had been 
on the land of another, and although he was the 
owner of the land he was not the ‘‘occupier”’ of 
the particular ‘“‘premises.’’ Nor does the fact 
that the plaintiff came upon the scales # the de- 
fendant’s invitation change the rule. Would it 
be contended that a buyer of goods was liable if 
he requested the seller to drive his team on a pub- 
lic scales, and the latter there sustained 
injury because the scales happened _ to 
be defective? The seller in that case 
goes upon the scales at the buyer’s in- 
vitation, but the controlling factor is that the 
scales are not the buyer’s premises, although 
with the rest of the public he has a right to use 
them. Soin the principal case, even though the 
scales may be on defendant’s land and even 
though, by agreement, he has the right to use 
them at will, if the scales are not his property, 
they are not his ‘“‘premises’’ over which he has 
control and for the safety of which he is respon- 
sible. 








LIABILITY OF PARTIES WHO ARE AT 
THE SAME TIME BOTH JOINTLY 
AND SEVERALLY LIABLE EX CON- 
TRACTU. | 


Origin of Joint and Several Contracts.— 
Contractual liability as it early existed in 
English jurisprudence consisted of the rela- 
tionship of lord and tenant, being the return 
of feudal service either free or base, for the 
tenant’s use of the land and the lord’s pro- 
tection of the tenant.! This contractual re- 
lation pervaded the whole nation from king to 
villein. At first, feuds were granted in sev- 
eralty, and along with the feudal tenure, in 
time came the different estates of tenancy in 
common, co-parcenary and joint tenancy.? 
As England grew from an agricultural to a 
commercial country, contract as a relation 
between parties was developed by the needs 
of trade.* Contracts would naturally follow 
the one contract known to the people, that is 
the feudal obligation existing between lord 
and vassal, and at first were no doubt several, 


1 Reeve’s Hist. Eng. Law, I. p. 19; Pollock & Mait- 
land. I. 34. 

2Reeve’s Hist. Eng. Law, II.,p. 587; Pollock & 
Maitland; I. 656, II. 20, 243. 

3 Reeve’s Hist. Eng. Law, II. 598; Pollock & Mait« 
land, II. ch, 5, p, 34. 
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then came joint contracts, upon which the 
law fastened all the rights and liabilities of 
joint tenancy, from which it came. These 
contracts were very formal, being bonds and 
covenants, and executed with the solemnity 
of sealing. But the joint contract did not 
give such security as had been wished; for 
as time passed and the obligors or covenantors 
in a joint bond died, the obligee saw his se- 
curity diminished by death, for the principles 
of survivorship of joint tenancy had been im- 
ported into joint contracts, and the liability 
survived only to the surviving obligors. So 
necessity developed ‘‘joint and several’’ con- 
tracts. 

When They First Appear in English Law. 
—To say when joint and several contracts 
first appear in English jurisprudence would 
be impossible, but they are to be found in 
some of the earliest reports ;* and certainly 
by the time of Elizabeth the law had taken 
form and was fairly well settled. In the 
time of Henry IV. joint and several contracts 
were passed upon by the courts, and it is 
highly probable that such contracts were in 
use a good many years prior to his reign.’ 

Introductory.—Joint and several contracts 
were enforced in the common law courts with 
all the strictness and technicality which those 
courts observed. Buta greater commercial 
and industrial development gave rise to the 
need of a more liberal interpretation, which 
was brought about by the chancery courts 
and later by statutory enactments.* The 
basic principles have remained the same, but 
equity has aimed at substance rather than 
form, and legislation has been such as to se- 
cure those rights which the contract was in- 
tended to give. Therefore, we shall endeavor 
to discover these basic principles, to see in 
how far equity has modified, and statutory 
enactments have changed the liability of per- 
sons who are bound by joint and several con- 
tracts. 

General Nature.—Joint and several con- 
tracts are peculiar to themselves, inasmuch 
as they are in reality both joint and several. 
They are a sort of double assurance given by 
two or more persons to one or more. For in 
each joint and several contract there is the 


4 Year Book Henfy IV., 7 Hen. IV., 12 Hen. IV. 

5 Matthewson v. Lydiate, 1 Croke, 480, 546; 3 Dyer, 
$106; 1 Dyer, 19d. 

6 Par. 16,)41, 44. 


*joint contract of all.7 








several contract of each obligor, and the 
To understand ‘‘the 
liability of persons who are at the same time 
both jointly and severally liable ex contractu’’ 
we must fix the meaning of the terms ‘‘liabil- 
ity,’’ ‘‘joint and several,’’and ‘‘ex contractu.’’ 

Liability.—This term in its broadest and 

most comprehensive sense means any form of 
legal obligation, certainly such as are meas- 
ured by money values ;* but, it is a word of 
greater signification than debt, for the legal 
acceptation of debt is a sum of money due by 
certain and express agreement.’ The legal 
and popular definition of liability is a state of 
being bound or obliged in law and in justice, !° 
and it signifies that condition of affairs 
which gives rise to an obligation to do a par- 
ticular thing: which may be enforced by an 
action.!! And such a liability may arise from 
contract, either express or implied, or in con- 
sequence of torts committed. 
' Joint and Several.—The term ‘‘joint and 
several,’’ as used in contracts, imports that 
two or more persons may be treated as one, 
or that each person may be treated severally ; 
and a liability is said to be joint and several 
when the creditor may sue the parties to such 
liability separately, or all of them together at 
his option.!? 

Ex Contractu.—As said above, liability is 
an obligation which may be enforced by an 
action. In the common and civil law, actions 
are divided into two classes—actions ex con- 
tractu and actions ex delicto. The iatter in- 
cludes those actions arising, from wrong or 
tort, while the former includes those which 
arise from contract, whether it be express or 
implied.!* With liability ex delicto we have 
no concern, and our efforts will he directed 
to ascertaining the extent of the liability of 
which arises ex contractu where persons are 
bound jointly and severally. 

Joint Contracts and Several Contracts.— 
When a contract imposes its obligation in its 


7 Bolton v. Lee, 2 Lev. 56; United States v. Cush- 
man, 2Summ. 426: Ex parte Honey, L. R. 7 Ch. D. 
178; Turner v. Whitouse, 63 Me. 526; People v. Har- 
rison, 82 Ill. 86. 

8 Pits Machine Co. v. Reese, 118 Pa. St. 362. 

93 Black. Com. 154. 

10 Joslin v. N. J. Car Spring Co., 36 N. J. L. 145; 
Barry v. K. C. R. R., 52 Kan. 771; 57 Cal. 209. 

11 Haywood v. Shreve, 44 N. J. L. 104. 

12 Dicey Parties, 230; Shey, Touchstone, 375. 

133 Blk. Com. 117; 1Chit. on Plead. 2; Mackeldey 
Civ. Law, 195. 
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entirety upon two or more persons as promi- 
sors, or gives a right to two or more per- 
sons ws promisees, it is a joint contract. 
But if the obligation so imposed rests in its 
entirety upon each of the persons so obliged, 
or the right so given is complete and indi- 
visible in each of the promisees in whose 
favor the contract runs the contract is 
several.!4 

Joint and Several Contract.— A joint 
and several contract is a contract with each 
promisor and a joint contract with all.!® 
That is, in each joint and several contract 
there is one more contract than there are 
promisors, '® and such a contract imposes its 
liability in its entirety upon each promisor, 
and all, asa whole, are liable upon the joint 
obligation. 

What Contracts May be Joint and Several.— 
It is an elementary principle that parties who 
are not under disability may make such con- 
tracts as they please, if such contracts are 
not illegal or against public policy. Therefore 
any contract which does not fall within the 
above restrictions may be made joint and 
several. Simple contracts and contracts by 
deed may be made joint and several, and in 
fact at the early common law all joint and 
several contracts were specialties, as coven- 
ants and bonds. And to-day it may be 
doubted whether a joint and several contract 
may be raised other than by express acts. 
For, as has been said, joint and several con- 
tracts are not presumed, but arise by act of 
the parties, or by operation of the law.!7 
It has been said that partnership contracts 
are joint and several;!* no less an authority 
than Lindley, in his work on partnership, has 
said that all partnership contracts are in 
equity ‘‘joint and several,’’!® while in one 
early case partnership contracts were said to 
be joint and several at common law.?° 
Partnership contracts are to be treated as 


14 Bouv. Inst., par. 681; 7 Am. & Eng. Ency. 101. 

15 Ex parte Honey, L. R. 7 Ch. 178. 

16 Bolton v. Lee, 2 Lev. 56; United States v. Cush- 
man, 2Summ. 426; Turner v. Whitmore, 63 Me. 526; 
People v. Harrison, 82 Ill. 86; Cummings v. People, 
50 Ill. 182; Hx parte Honey, L. R. 7 Ch. 178. 

7 Par. 12, 13, 16, 17. 

18 Kendall v. Hamilton, 4 App. Cas. 504; Gray v. 
Chiswell, 9 Ves. 118. 

19 Lindley on Partnership, 369; Primrose v. Brom- 
ley, 1 Atk. 90; Darwent v. Walton, 2 Atk. 510; Lane 
v. Williams, 2 Vern. 292; Sleets Case, 1 Meriv, 539, 

20 Rice v. Shute, 5 Burr, 2611, 





joint and several contracts upon the dis- 
solution of the firm, and in many of the 
states, and England as well, partnership con- 
tracts and all other joint debts are made 
joint and several by statutory enactments.?! 

What Contracts are Usually Joint and 
Several. As was said above, joint and 
several contracts arise by the acts of the 
parties where they expressly contract as to a 
joint and several liability, or where they enter 
into some relation upon which the law has 
placed ajoint and several liability.?? The 
ancient joint and several covenant in regard 
to lands is now very infrequent, and we find 
the greatest number of joint and several con- 
tracts in commercial transactions, as bonds, 
suretyship and partnership. 

Contracts of Two or More Presumed to be 
Joint Contracts.— It is a presumption of law 
that when an obligation is undertaken by two 
or more, it creates a joint liability, unless 
there are express words which render it joint 
and several.?? But it has been held, that 
when the legal interest in the contract is joint 
and the cause of action thereon is joint, the 
contract is joint, although in its terms the 
contract is several, or joint and several; and 
likewise where the intention that the contract 
was to be joint appeared.” The interest of 
the parties will always govern where the 
language of the contract can be given such a 
construction,?® and the fact of parties being 
unequally interested will not have a legal 
tendency to show such contracts to be joint, 
or joiat and several.?¢ : 

Joint and Several Contracts not Pre- 
sumed.—Joint and several contracts are not 


_ presumed, but generally spring from express 


contract,?7 or from the nature of the business 
as partnership. 

Contracts Worded so as to Show Liability.— 
An instrument worded in the singular, as ‘‘I 
promise,’’ etc., but signed by several is a 


21 Par. 41, 42. 

22 Burney v. Lowedelling, 16 So. Rep. 507; Lallande 
v. Wentz, 18 La. Ann. 291. 

23 Elliott v. Bell, 37 W. Va. 834; Jernigan v. Wim- 
berly, 1 Ga. 220; Boswell v. Morton, 20 Ala. 235. 

24 Capen v. Barrows, 1 Gray, 376; Lee v. Nixon, 1 
A. & E. 201. 

2% Duke of Northumberland v. Errington, 5 T. R. 
522; Capen v. Barrows, 1 Gray, 376. 

2% Bradburn v. Botfield, 14 M. & W. 559. 

27 Burney v. Lowedeling, 16 So. Rep. 507; Weld v. 
Peters, 1 La. Ann. 482; Oxnard v. Locke, 18 La. Ann. 
447; Lallande v. Wentz, 18 La. Ann. 291. 
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joint and several contract?® and the prom- 
isors are liable severally or jointly. And, 
conversely, contracts worded in the plural 
and signed by one, are several contracts.??® 
And where contracts are worded so as to make 
joint contracts, but the several signers have 
placed opposite their names the amounts for 
which they contract they are held to create a 
several and not a joint and several liabil- 
ity.*° 

Effect of Intention and Interest.—W hether 
a contract is joint and several is clearly a 
matter of interpretation and _ construc- 
tion,*! and where the contract is made joint 
and several by express words there can be no 
doubt, but where the terms are not express 
the intention ofj the parties as gathered from 
the contract will prevail.*? And when the 
intention is uncertain, the legal interests will 
be the element which will decide,** so we 
may say that intention and interests will 
govern the interpretation of such contracts in 
the absence of express words. But, the 
express intention will always control. Joint 
and several contracts will be interpreted by 
the place of performance. * 

Equity Reforms Joint Contracts in, Case 
of Mistake—Joint Loan and the Like.— 
It has long been an established principle that 
equity will reform joint contracts and make 
them joint and several, where it appears that 





% Clark v. Blackstock, C. P. Holt, 475; March v. 
Ward, 1 Peake, 177; Monson vy. Drakley, 40 Conn. 552; 
Maiden v. Webster, 30 Ind. 317; Hemmenway v. 
Stone, 7 Mass. 58; Wallace v. Jewell, 21 Ohio St. 163; 
Black v. Klechner, 3 Watts & 8.519; Bank of Louisi- 
ana v. Sterling, 2 La. Ann. 62; City New Orleans v. 
Ripley, 5 La. Ann. 122. 

2 Wood v. Ogden, 16 N. J. L. 463. 

30 Davis & Rankin v. Creamery Co., 37 N. E. Rep. 
594; Davis & Rankin v. Murrey, 60 N. W. Rep. 437; 
Davis & Rankin v. McKinney, 38 N. E. Rep. 1093; 
Frost v. Williams, 50 N. W. Rep. 964; Davis & Ran- 
kin v. Boothe, 37 N. E. Rep. 818; Landwerllen v. 
Wheeler, 5 N. E. Rep. 888. 

51 Hankinson v. Sandilaus, Cro. Jac. 322; Lilly v. 
Hedges, 8 Mod. 166; Sossbie v. Park, 12 M. & W. 146; 
Harold v. Whittaker, 11 Q. B. 161; Howe v. Handley, 
25 Me. 116; Rider & R. Co. v. Roach, 97 N. Y. 378; 


~Keightly v. Watson, 3 Ex. 716; Quackenbos v. Lans- 


ing, 6 Johns. 49; Boswell v. Morton, 20 Ala, 235. 

82 Peckham y. North Parish, 16 Pick. 283; Ludlow 
v. McCray, 1 Wend. 228; Ernst vy. Bartle, 1 Johns. 
Cav. 319; Gibson v. Lupton, 9 Bring. 297; Strauss v. 
Trotter, 26 N. Y. 589. 

38. Hughes v. Oregon R. Co., 11 Oreg. 437; Harold v 
Whittaker, 11 Q. B. 161; Duke Northumberland v. 
Errington, 5 T. R. 622; Cleaves v. Lord, 3 Gray, 68; 
Capen v. Barrows, 1 Gray, 376. 

*% Pritchard v. Norton, 27 U. 8. 104. 











the contract was made joint by mistake,** 
the contract was a partnership contract,**® or 
the parties have all received a benefit, as in a 
loan to the parties.*7 

No Rule in Equity that Equity Will Reform 
Joint Contracts.—But there is no settled rule 
in equity that a contract which is in terms 
joint, and which would be so construed at 
law, is to be treated in equity as joint and 
several. 

How Promisees may Sue on Joint and 
Several Contracts.—On a joint and several 
contract the right to enforce the liability of 
the promisor can never be several as to the 
promisees, but is always joint, and at common 
law all the promisees had to be joined,*® or 
the defendants could take advantage of the 
non-joinder by plea in abatement.*® This 
rule as to the joinder is still in force, except 
where changed by statute.4! However, there 
are several exceptions to the rule, that all the 
promisees must join, as when one of the 
promisees is dead.*? 

How Promisors May be Sued on a Joint 
and Several Contract.—While in joint and 
several contracts the promisees must sue 
jointly,*® the promisors may be sued jointly 
or severally ;** for such is their contract. 
This is the liability they have assumed; but 
all must be sued jointly or each one 
severally,*® and to sue more than one or less 


*% Thomas vy. Frazer, 3 Ves. 399; Burn v. Burn, 3 
Ves. 5738; Ex parte Simonds, 1 Cox. Ch. 200; Raw- 
stone v. Parr, 3 Russ. Ch. 424; Hyde v. Tanner, 1 
Barb. 84; Simpson v. Vaughan, 2 Atk. 81. 

36 Lane v. Williams, 2 Vern. 292; Daniel v. Cross, 3 
Ves. 277; Hoare v. Contecin, 1 Bro. Ch. 27; Gray v. 
Chiswell, 9 Ves. 118; United States v. Cushman, 2 
Sum. 426. 

37 Thorpe v. Jackson, 2 Young & C. 553; Primrose 
v. Bromley, 1 Atk. 90; Sleech’s Case, 1 Merv. 564. 

38 Sumner v. Powell, 2 Merv. 30; Kendall v. Hamil- 
ton, 48 L. J. C. P. 705, 4 App. Cas. 504. , 

39 Slingsby’s Case, 3 Coke, 19; Vernonv. Jeffreys,J3 
Strange, 1146; Kitchen v. Buckley, 1 Lev. 109; Scott v. 
Goodwin, 2 Bos. & P. 74; Lane v. Drinkwater, 1 Cr. 
M. & R. 613; Anderson v. Martindale, 1 East. 497. 

40 Vernon v. Jeffreys, 3Strange, 1146; Scott v. Good- 
win, 1 Bos. & P. 74. 

41 See §§ 41, 42, 43 and 44. 

4 Calvert v. Bradley, 16 How. 580. 

43 Cabell v. Vaughan, 1 Saund. 291/; Ehle v. Purdy, 
6 Wend. 629. 

44 Bolton v. Lee, 2 Lev. 56; Keightly v. Watson, 3 
Exch. 721; Minor v. Mechanics’ Bank, 1 Pet. 463 
Salmon v. Hopkins, 61 Conn. 47; People v. Harrison, 
82 Il]. 86; Clinton Bank v. Hart. 5 Ohio St. 35; Greer 
vy. Miller, 2 Overt. 188; Colt v. Learned, 118 Mass. 381. 

4 Streatfield v. Halliday, 3 Term. R. 782; Caldwell v. 
Becke, 2 Exch. 318; Stearns v. Aguire, 6 Cal. 176; 
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than all would be to treat the contract as 
neither joint nor several. In Texas the rule 
of the common law that upon a contract 
which is joint and several the obligee must 
sue all or but one, has never been 
recognized.#® And at common law if all 
were not joined in a joint suit, the defendant 
could not take advantage of the misjoinder 
by plea in abatement. Plea in abatement 
in England and this country is now 
abolished,#7 and a motion to amend a 
demurrer, or a writ of error would reach the 
defect. However, there are several well 
established exceptions to the rule that all 
must be joined in a joint action; as 
death,*® bankruptey,*® absence from juris- 
diction of the court ;°° and infancy. 

In England and many of the states there 
have been statutes enacted which allow 
suits to be brought against one, all, or any 
number of promisors;°! and these statutes 
usually include all joint contracts. 

Promisees may Elect to Sue Jointly or 
Severally.—The promisees of joint and several 
contracts may elect whetlfer they will treat 
the contract as joint or several, but having 
elected, they will for the purpose of their 
action, be bound to treat it as joint or several, 
and in such action the plaintiff will he gov- 
erned by the same rules which would have 
applied, had the contract been originally 
joint or several.®? ij 

As to the rules which apply in several 
action there is no doubt, but in joint action 
Cummings v. People, 50 Ill. 182; State v. Chandler, 79 
Me. 172; Winslow vy. Herick, 9 Mich. 380. 

46 Slingsby’s Case, 5 Coke, 19; Bradburn v. Botfield, 
14 M. & W. 47; Glasseock v. Hamilton, 62 Téx. 1438. 

47 United States v. Leffler, 11 Pet. 97; Cummings v. 
People, 50 Ill. 182; Merick v. Bank, 8 Gill. (Md.) 59; 
Fay v. Jenks (Mich.), 44 N. W. Rep. 380; State v. 
Chandler, 8 Atl. Rep. (Me.) 558; Platner v. Johnson, 3 
Hill, 476; Vaw Tine v. Crane, 1 Wend. 524; Bank vy. 
Fields, 19 Wend. 643; Claremont v. Wood, 12 Vt. 250; 
Wright v. Hicks, Brayt. (Vt.) 22; Harwood y. Rob- 
erts, 5 Me. 442; Weil v. Guerin, 42 Ohio St. 299; Reed 
v. Wilson, 39 Me. 586; Richmond v. 'Toothaker, 69 Me. 
455. 

48 Harwood y. Roberts, 5 Me. 441; Bangor Bank y. 
Treat, 6 Greenl. 207; Merick v. Bank, 8 Gill. 59; Cum- 
mings v. People, 50 [Il. 182. 

4 Fay v. Jenks (Mich.), 44 N. W. Rep. 380. 

*© Milligan v. Milledge, 3 Cranch. 220; Wright v. 
Hicks, Brayt. (Vt.) 22. 

5! England under the “Judicature Acts,” Order 
XVI. r. 6; Ala., Ark., Colo., Ga., Lowa, Ill, Kan., 
Ky., Miss., Mo., Mont., N.J., N.M., N.Car., and 
Tenn. ; 17 Am. & Eng. Eney. of Law, 1064. 

®2 Steans v. Aguire, 6 Cal. 176; Downey v. Bank, 13 
8. & R. 288; Walter v. Ginrich, 2 Watts, 204 





there is conflict of authority as to what rules 
will govern. That is, whether a_ several 
action can be maintained after a joint judg- 
ment against all or a part on the joint con- 
tract. 

Separate Actions and Judgments Against 
each Promisor.—A judgment on a joint con- 
tract against one of the promisors is a bar to 
another action against another promisor on 
the same contract,°* but not so on a joint 
and several contract; for the promisee may 
have separate actions and judgments against 
each of the promisors to such a contract.®* 
And not only may the promisee have separ- 
ate actions against each promisor, but he may 
maintain his actions concurrently, and the 
pendency of a suit against one is no bar to 
the other actions ;°° and he may proceed to 
judgment against each promisor. 

But one Satisfaction.—While a promisee 
may maintain several suits against the 
promisors and secure separate judgments, 
he can have but one satisfaction,®® and the 
satisfaction of any‘one of the several judg- 
ments will operate as a release of all the 
promisors. And it is a principle of the com- 
mon law that a judgment and execution with- 
out satisfaction is no bar to another action.5? 

As to Joint and Several Actions at the 
Same Time.—In a joint action on a joint and 
several contract, there arises the question, is 
such a joint action a bar to an action on each 
or any member of the several contracts ; 
and conversely, is a several action or are 
several actions a bar to a joint action? To 
this there are two answers, for courts have 


53 Dennis v. Payne, Cro. Cal. 551; Drake v. Mitch- 
ell, 3 East. 251; Willing v. Corseque, 1 Pet. 303; Lewis 
v. Williams, 6 Whart. 264; Ward v. Johnson, 15 
Tyng. 148; Gills v. Bryant, 1 Pick. 118; Robertson v. 
Smith, 18 Johns. 459; Penny v. Martin, 4 Johns. Ch. 
566; Anderson vy. Levan, 1 W. & S. 334; Another vy. 
Black, 9S. & R. 142. 

54 Broome v. Wooton, Yelv. 67; Whiteacres v. Hank- 
ison, 3 Croke, 75; Lilly v. Hedges, 1 Strange, 553; Wa- 
ters v. Smith, 2 B. & Ad, 892; Lechmer v. Fletcher, 
1 Cr. & M. 628; Higgins Case, 6 Coke, 645; 
Salmon v. Hopkins, 23 Atl. Rep. 716; Stingley v. 
Kirkpatrick, 8 Black; Pogue v. Clark, 26 Ill. 333; 
Young v. Brown, 10 Iowa, 587; Simonds v. Carter, 6° 
Mass. 18. 

5% Sims v. McNeil, 10 Hump. 500; Simonds v. Carter, 
6 Mass. 18. 

56 Crawley v. Lidgeat, 2 Croke, 388; Higgins Case, 6 
Coke, 44; Townsend v. Riddle, 2 N. H. 448; Moore v. 
Roggers, 19 Ill, 347. 

57 Broome v. Wooton, 
Hankinson, 3 Croke, 75. 
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said that the commencement of one or more 
separate actions on the several contracts is a 
bar toa joint action, and in like manner that 
the commencement of a joint action is a bar to 
the prosecution of several suits against the 
promisors; but these two propositions may 
be taken as dicta and not as judications of the 
courts.°* On the contrary, it has been ex- 
pressly held that a joint action, and several 
actions may be prosecuted at the same 
time.°® 

As to Joint Judgments — No Bar to Several 
Actions.—There are decisions that hold that 
if the promisee to a joint and several contract 
elects to sue on the joint contract and pro- 
ceeds to judgment, he may still have an action 
on each several contract, notwithstanding his 
joint judgment against such promisors.°®° 
But upon principle this is not conceived to be 
a sound doctrine, for that which was uncer- 
tain before has become certain, and passed 
into rem judicatem. This is thought to be 
the position taken by the court in the En- 
glish case of Lechmere v. Fletcher,®! but 
that case only held that where two were 
bound jointly, and one of the two afterwards 
entered into an independent several contract 
with the promisee of the joint contract to pay 
a proportionate part, that a joint judgment 
on the joint contract was no bar to a several 
action on the independent several contract. 
It is true, that the contracts were for the 
same subject matter, but they were in- 
dependent contracts, and the several con- 
tract was for the promisor’s proportion of the 
joint contract, and thereis dicta to this effect. 
In the case of King v. Hoare,*? where this 
dicta is found, this point was not adjudicated, 
as that case was an action on a joint contract, 
not a joint and several contract. The case of 
United States v. Cushman, was first decided on 
principles of the common law,** deciding that 
a several action would not lie; and was then 
tried by the court sitting ay an equity 


58 Hx parte Rawlandson, 3 P. Wms. 405; Downey v. 
Bank, 13 S. & R. 288; Hall v. Rochester, 3 Cow. 374; 
Bank v. Field, 19 Wend. 643. 

#® Turner v. Whitmore, 63 Me. 526; -People v. Har- 
rison, 82 Ill. 86. 

6 United States v. Cushman, 2 Sumner, 426; Traf- 
ton v. United States, 3 Story, 646; Sheehy v. Mand- 
ville, 6 Cranch, 253. 

61 Lechmere vy. Fletcher, 1 Cr. & M. 682. 

62 King v. Hoare, 13 M. & W. 494. 

63 United States v. Cushman, 2 Sumner, 310. 





court,** and held that a several action would 
lie to recover against a several promisor. This 
case, though decided by so eminent a judge as 
Mr. Story, was only the decision of a circuit 
court and has been since overruled by the 
decision of the federal supreme court in the 
case of United States v. Price.®°® 

Joint Judgment a Bar to Several Action in 
England.—Although, as intimated in the last 
section, the English courts have never 
passed upon the liability of a promisor 
to an express joint and several contract, to 
a several action after there has been a 
joint judgment against all on the joint 
contract, it has been held by the house 
of lords that after a joint judgment on 
a partnership contract another partner was 
not liable to a several action,®® and that 
the obligation had passed into judgment tran- 
sit in rem judicatem. This case was an ap- 
peal to the common pleas, then to the house 
of lords, where it was twice argued, and if 
we accept Mr. Lindley as authority that all 
partnership contracts are joint and several, 
we must concede that the house of lords has 
decided that a joint judgment on a joint and 
several contract merges the several contract 
in the joint judgment, and no several action 
can be maintained against the several prom- 
isors. 

Joint Judgment a Bar to Several Action in 
United States.—The Supreme Court of the 
United States in the case of United States v. 
Price,*7 in 1850, held that a joint judgment 
on a joint and several contract was a bar toa 
several action on such contract, and would 
not give relief to the promisee on equitable 
principles, holding that as the plaintiff had 
elected to take a joint action, and that his 
remedy having become merged in the judg- 
ment, equity would not relieve. Sheehey v. 
Mandville®® has been’ held to be authority for 
the proposition that a joint judgment is no 
bar to a several action; but that was a case 
of partnership, and was overruled by United 
States v. Price, beside being repeatedly de- 
nied to be law, and this case has been more 
questioned and criticised than any case upon 
the subject. However, it decides no more 


64 United States v. Cushman, 2 Sumner, 426. 
6 United States v. Price, 9 How. 83. 

66 Kendall v. Hamilton, 4 App. Cases, 504. 
6&7 United States v. Price, 9 How. 83. 

6&8 Sheehy v. Mandeville, 6 Cranch, 253. 
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than that a judgment against one partner is 
no bar to an action against the other. 

Joint Judgment a Bar to Several Actions. 
—The weight of authority, undoubtedly, is 
that a joint judgment on a joint and several 
contract merges the several contracts, as 
well as the joint contract in the judgment, ®® 
and no action can be maintained on such 
contract. 

Several Judgments a Bar to a Joint Action. 
—And when the promisees have elected to 
take several actions against the promisors, 
and have obtained judgments, they cannot 
have a joint action against all,7° for this 
would be in effect to have two judgments 
against one person on the same contract. 
This cannot be. : 

Res Judicata.—If there be any one princi- 
ple of law settled beyond question, it is that 
whenever a cause of action, in the language 
of the law, transit in rem judicatem, and the 
judgment thereon remains in full force and 
unreversed, the original cause of action is 
merged and gone forever.’! As it were, the 
several contracts and the joint contract are 
swallowed up in the joint judgment, and the 
several judgments have precluded a liability 
upon the joint contract, for ‘‘Nemo debit bis 
vexari pro eadem causa.”’ 

Discharge in General. — The liability of 
joint and several promisors may be discharged 
as in other contracts. But there are some 
exceptions, as a release of one promisor by 
the promisee is a release of all;7? but a cov- 
enant not to sue one of the promisors is made 
by the promisee, such covenant releases only 


6? Kendall v. Hamilton, 4 App. Cas. 504; United 
States v. Price, 9 How. 83; United States v. Leffler, 11 
Pet. 86; Bangor Bank v. Treat, 6 Greenl. 207; Stoneer 
vy. Stroman, 9 Watts & S. 88; Downey v. Bank, 13S. & 
R. 288; Clinton Bank yv. Hart, 5 Ohio St. 34; Greer v. 
Miller, 2 Overt. 188; Warr vy. Thomas, 13 Masy. 148; 
Thornton vy. Thompson, 15 Ill. 416: Taylor v. Clay- 
pool, 5 Black. 587; Robertson vy. Smith, 8 Johns, 459; 
Smith v. Black, 9S. & R. 142. 

70 United States v. Leffler, 11 Pet. 86: Bangor Bank 
v. Treat, 6 Greenl. 207. 

71 United States v. Leffler, 11 Pet. 86; Kendall v. 
Hamilton, 4 App. Cas. 504; Reader v. Garvin, 7S. & 
R. 354; Weaver v. Shryock, 6 S. & R. 261; Higgins 
Case, 6 Coke, 44; Browne v. Wooten, Cro. Jac. 73; 
Stearnes v. Aguire, 6 Cal. 176. 

72 Bower v. Swadlin, 1 Atk. 249; Skip v. Huey, 3 
Atk. 91; Clayton v. Kynaston, 2 Salk. 574; United 
States v. Thompson, Gilpin, 614; Am. Bank v. Doo- 
little, 14 Pick. 123; Frink y. Greer, 5 Barb. 455; Con- 
nell v. Martin, 35 Barb. 157; Year Book, 21 Edw. IV. 
18 b. 





the one to whom the promise is made.7* 
When the promisee has brought a joint action 
and one or more of the promisors was not a 
party to the suit, he may plead the joint judg- 
ment in bar toa several action against him.7* 
When there has been a joint judgment ona 
joint and several contract, and one of the 
judgment debtors dies, his representatives are 
discharged.75 When there is a material al- 
teration without the consent of the parties, 7° 
and, at the early common law, where the seal 
of one of the obligors was broken off or de- 
stroyed,’7 and when the onligee made one of 
the obligors his executor or executrix,’*® or 
wherever the obligor married one of the obli- 
gees.7® But at common law the release must 
be a technical one, and if the instrument was 
under seal, the release must be under seal.®° 
The more modern authorities seem to depend 
largely upon the intention of the parties,*? 
and it is believed a release of one would 
operate to release all. It has been held that 
the acts of others, as the negligence of the 
officers, does not affect the liability of prin- 
cipal and sureties on a bond to the United 
States.®? 

Liability of Personal Representatives.—The 
liability of a joint and several promisor is not 
discharged by death, but remains against his 


78 Lacy v. Kynaston, 2 Salk. 674; Fitzgerald v. Trant, 
11 Mod. 254; Dean v. Newball, 3 T. R. 168; Collins 
v. Prosser, Dow]. & R. 112; Collins v. Everett, Dowl. 
& R. 122; Hossack v. Rogers, 8 Paige, 237; Catskill 
Bank v. Messenger, 9 Cowen, 37; Oriental Corp. v. 
UO. G. & Co., L. R. 7 Ch. 150, L. R. 7 H. L, 848, 

74 Downey v. Bank, 13 S. & R. 288; United States v. 
Lefiler, 11 Pet. 86; Contra: Clinton Bank vy. Hart, 5 
Ohio St. 34. 

7 United States v. Cushman, 2 Sum. 310; United 
States v. Price, 9 How. 83. 

76 Markham v. Gonaston, 1 Croke, 626; Pigot’s Case, 
1l Coke, 27; Wallace v. Jewell, 21 Ohio St. 163; 
Speake v. United States, 9 Cranch, 28, 

77 Nicholas v. Haywood, 1 Dyer, 59; Whelpdale’s 
Case, 5 Coke, 120; Matthewson’s Case, 5 Coke, 23. 

78 Waukford v. Waukford, 1 Salk. 299; Dorchester 
v. Webb, 3 Croke, 372; Abram v. Cunningham, 1 Vent. 
303; Cheetham v. Ward, 1 B. & S. 680; Year Book, 20 
Edw. IV.; 21 Edw. IV.; Nicholson v. Reiff, 4 A. & E. 
675. 

79 Note 78 Supra. 

80 Funck v. Green, 5 Barb. 455; Rowley v. Stoddard, 
7 Johns. 207; Coke on Litt. 232a and cited cases; Line 
v. Nelson, 388 N. J. L. 358; Shaw v. Pratt, 22 Pick. 
305; Ayer v. Ashmead, 31 Conn. 447. . 

81 Reed v. Munwelly, 24 Ark. 326; Harris y. Brooks 
21 Pick. 195; Albert v. Zeigler, 29 Pa. St. 50; Latti- 
more v. Hassen, 14 Johns. 330. 

8 United States v. Witten, 36 U. S. 81; Minturn 
v. United States, 106 U. S. 437. 
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personal representatives.** However, the 
surviving promisors and the personal repre- 
sentatives cannot be sued jointly, for one is 
charged de bonis propriis, and the other de 
bonis testatoris;** consequently the actions 
must be several. And courts of equity have 
' reformed joint contracts, as in cases ofa 
joint loan, and enforced the several liability 
against the personal representatives.°° It 
has been held that where a joint action is 
brought against several, on a joint and sev- 
eral contract, apd one of them dies pending 
suit, the remedy against his assets is gone, 
and that the survivors alone are liable.**® 


Liability of Joint and Several Promisors 
inter se.—In joint and several contracts the 
rights of contribution, exoneration, subroga- 
tion and set-off apply as in joint contracts 
and in several contracts. 

Contribution.— While as between the prom- 
isors and promisee in a joint and several con- 
tract, all promisors are principal debtors, as 
between themselves there is the right of con- 
tribution,*? and where one or more of them 
is compelled to pay the whole, or more than 
his or their share, those paying may regover 
from those not paying the aliquot proportion 


88 Towers v. Moor, 2 Vernon, 99; Collins v. Griffith, 
2 Will. 318; Rogers v. Danvers, 1 Mod. 165; Church v. 
King, 2 M. & C. 220; Tippins v. Coates, 18 Beav. 401; 
Ennys vy. Donnithorne, 2 Burr, 1190; Moore v. Rog- 
gers, 19 Ill. 347; York v. Peck, 14 Barb. 644; Winslow 
v. Herrick, 9 Mich. 379; State Treasure v. Friott, 24 
Vt. 184; United States v. Cushman, 2 Sum. 310. 

84 Hall v. Huffman, 2 Ley. 228; Berg v. Radcliff, 6 
Johns. Ch, 302; Seaman vy. Slater, 18 Fed. Rep. 485; 
Graut v. Shurter, 1 Wend. 148; May v. Hanson, 6 
Cal. 642; Humphreys v. Yale, 5 Cal. 173; Eggleston v. 
Buck, 31 Ill. 254; State v. Banks, 48 Md. 514; Fisher 
Allen, 36 N. J. L. 203; Simpson v. Young, 2 Hump. 
614; Poullian v. Brown, 58. E. Rep. 107. 

8% Bishop v. Chureh, 2 Ves. 100, 371; Thorpe v. 
Jackson, 2 Y. & C. 553; Simpson v. Vaughan, 2 Atk. 
31; Underhill v. Howard, 10 Ves. 209; Hyde v. Tan- 
ner, 1 Barb, 84; United States vy. Cushman, 2 Sum. 
426; Sheehy v. Mandeville, 6 Cranch, 253; York v. 
Peck, 14 Bart, 644. 

86 Walter v. Grinrich, 2 Watts, 204; United States v. 
Price, 9 How. 83; Contra: United States v. Cushman, 
2 Sum. 426. 

87 Dering v. Earl of Winchelsea, 1 Cox, 318; Lawson 
v. Wright, 1 Cox, 275; Crowl v. Edwards, 2 Bos. & P. 
268; Maddox v. Jackson, 3 Atk. 405; Waters v. Smith, 
2 B. & Ad. 889; Harbert’s Case, 3 Coke; Aspinwall v. 
Sacchi, 67 N. Y. 337; Stirling v. Forrester, 3 Bligli, 
590; Monson v. Drakely, 40 Conn. 552; Craythorn v. 
Swinburne, 14 Ves. 169; Mayhew v. Crockett, 2 
Swanst, 189; Smith v. Anderson, 18 Md. 520; Lans- 
dale vy. Cox, T. B. Munroe, 401; Coburn v. Wheelock, 
34 N. Y. 440; Marine Bank y. Terry, 40 Ill. 255. 





which he or they ought to pay.°® The obli- 
gation does not rest on the express contract 
between the parties, but on the common obli- 
gation resting upon them, and on the broad 
principle of justice, that where one has dis- 
charged an obligation which the others were 
equally bound to discharge*’ with him, and 
he has thus removed a common burden, the 
others who have received an equal benefit, 
ought in conscience to refund him a ratable 
proportion. 

Exoneration.—Exoneration arises in favor 
of a surety who is bound jointly and sever- 
ally with his principal.’ ° 

Subrogation. —The general rule is that a 
surety who pays the debt of his principal will 
be subrogated to all the securities, liens and 
equities, rights, remedies, and priorities held 
by the creditor against the princip»l, and is 
entitled to enforce them against the latter in 
a court of equity or of equitable jurisdic- 
tion.®! 

Set-off. — The right of set-off exists as 
against a joint and several demand, anda 
several demand may be set off against it, and 
against a several demand a joint and several 
demand may be set off;*? for a joint and 
several obligation may be treated as the sev- 
eral obligation of any one of the obligors.®* 
But a joint demand cannot be set off as 
against a several demand,’* or a several 
demand against a joint demand. 

Sureties. — Probably the most important 
relatiorships under which persons are bound 
jointly and severally by contract, are partner- 
ship and suretyship. Persons are never bound 
jointly and severally as sureties except by ex- 


88 Cowell v. Edwards, 2 Bos. & P. 268; Johnson vy. 
Vaughan, 35 LIl. 425; Hodgeson v. Baldwin, 65 IIl. 532. 

89 Layer v. Nelson, 1 Vernon, 456; Supra, note 87. 
(Contribution.) 

% In re Babcock, 3 Story, 303; Craythorne vy. Swin- 
burne, 14 Ves. 160; Colvin v. Owins, 22 Ala. 782; Wil- 
son v. Burney, 8 Neb. 39. 

91 Monson v. Drakely, 40 Conn. 561; Davis v. Hum- 
phrey 6. M. & W. 153; Watkins v. Flannigan, 3 Russ. 
421; Riggby v. Namaura, 2 Cox, 415; Hall v. Smith, 5 
How. 96. 

# Fletcher v. Dyche, 3 Term. R. 32; Dinwiddy v. 
Kesley, 6C. J. Marsh. 501: Pate v. Gray, Hempst. 155; 
Standish v. Chandler, 23 Wend. 511; White v. Rogers, 
6 Black, 436; Branch Bank vy. Morris, 13 Iowa, 136; 
Dunn v. West, B. Mon. 376; Donaldson v. Colerain, 4 
Pick. 432; Chase v. McEvoy, 58 Cal. 354. 

% Furgeson v. Milliken, 4 N. W. Rep. 185; Elliott v. 
Bell, 17 8S. E. Rep. 399. 

% Elliott v. Bell, 17S. E. Rep. 399; Porter v. Ner- 
kervis, 5 Rand. (Va.) 359; Perkins v. Hawkins, 9 
Gratt, 650; Choen v. Guthrie, 15 W. Va. 102. 
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press contract, and when there is any doubt, 
the law will incline most favorably to the 
surety in the construction of the contract.®® 
But in the contracts of partners there is no 
such tendency, for in some states partnership 
contracts are made joint and several by stat- 
utes,’® and in case of a dissolution of a part- 

ership all contracts are held joint and sev- 
eral in equity.’7 A surety and principal are 
joint debtors in equal degree as to the cred- 
itors,?* but a surety will never be held to 
more than his contract, for his liability is 
measured by such contract.9® But as be- 
tween principal and surety there arise the 
equities of contribution,!°® exoneration,!°! 
and subrogation. . 

Partnership.—All partnership contracts are 
considered as joint contraets during the life 
of the parties and the continuance of the 
firm, and not joint and several.'!°? But upon 
death of one or more of the partners, or the 
dissolution of the firm, the contracts are held 
to be joint and several as to creditors,}°*® as 
equity holds partnership contracts, joint and 
several, for the purpose of satisfying cred- 
itors. Such is the law in the United States, 
but in England partnership contracts are held 
to be joint and several,'®* and in an early 


% United States v. Price, 9 How. 88; Weaver v. 
Shryock, 68. & R. 262. 

% Par. 41. 

7 United States v. Cushman, 2 Sum. 426. 

% East India Co. v. Bordman, 9 Ves. 464; United 
States v. Cushman, 2 Sum. 426; Jn re Babcock, Fed. 
Rep. Cas. 696. 

% Rawstone v. Parr, 3 Russell Ch. 539; Miller v. 
Stewart, 22 Wheat. 680; Moser v. Libenguth, 2 Rawle, 
428; Muige v. Field, 2 Wash. (Va.) 186; McCluskey v. 
Cromwell, 11 N. Y. 593; Rue v. Alter, 5 Denio, 119; 
Benjamin v. Benjamin, 5N. Y. 583; Richardson v. 
Horton, 6 Beay. 185. 

100 Ward v. New Zealand Bank, L. R. 8 App. Cas. 
755; Callender v. Wallingford, 53 L. J. Q. B. 569; 
Berg v. Radcliff, 6 Johns. Ch. 309. 

101 Bradley v. Con. Bank, L. R. 34 C. D. 556. 

102 Don v. Halsey, 16 Johns. 34; Marrion v. Wilbur, 
52 N. Y. 270; Brown vy. Fitch, 33 N. J. L.; Curtis v. 
Hollingshead, 16 N. J. L. 402; Crosby v. Jerolman, 37 
Ind. 264; Page v. Brant, 18 Ill. 37; Stults v. Chaffee, 
48 Wis. 617; Mason v. Eldred, 6 Wall. 2381; Cox v. 
Gille, 8 Okla. 483; Hyde v. Casse, 82 Ill. App. 83. 

103 Hx parte Kendall, 17 Ves. 514; Sleech’s Case, 1 
Mer. 564; Rawstone vy. Parr, 3 Russ. 424; Summer v. 
Powell, 2 Mer. 30; Jacomb v. Hardwood, 2 Ves. 265; 
Daniel v. Cross, 3 Ves. 277; United States vy. Cush- 
man, 2 Sum. 426; Randolph v. Daly, 16 N. J. Eq. 313; 
Hodgson v. Baldwin, 65 Ill. 482; Sheehy v. Mande- 
ville, 6 Cranch. 253, 

104 Gray v. Chiswell, 9 Ves. 118; Kendall v. Hamil- 
ton, 4 Apps Cas. 504; Wims. Pers. Prop. p. 284; Lind- 
ley on Partnership. 





case Lord Mansfield held partnership con- 
tracts to be joint and several at common- 
law,}°® while in England and a number of 
the states partnership contracts are made 
joint and several by statutory enactment ;}°¢ 
therefore, the same liability attaches in part- 
nership contracts,!°7 where such contracts 
are made joint and several by statute, as in 
other joint and several contracts.!°§ 


Bankruptcy. — Bankruptcy will release a 
joint and several promisor, and so will the 
statute of limitations. Where two or more 
are bound jointly and severally and they, or 
the firm, become bankrupt, the creditor may 
prove under a commission against them jointly 
or severally, but he must elect under which 
commission he will take dividends.!°® This 
was common law, but has been changed by 
statute, in England, and the creditor may 
take dividends under both commissions ;!1° 
and when one obligor is bankrupt, dividends 
may be received from his assignee and ap- 
plied to the debt, and the other obligors re- 
main liable.!11 ‘ 

Statute of Limitation. — The acknowledg- 
ment and part payment of qne of several joint 
and several promisors of a joint, and several 
contract will take it out of the statute of lim- 
itation,!1? as against the other promisors, 
for having had the benefit of partial payment 
he is bound by it. 

Statutory Changes in England and Amer- 
ica.—While at common law, on a joint and 
several contract, only one or all of the prom- 
isors to the contract could be sued, now, in 
England and a number of the states, the 
promisee may sue any number who are bound 
by the contract. In England, under the jud- 


105 Rice v. Shute, 5 Burr. 2611, per Lord Mansfield, 
1770. 

106 Hall v. Cook, 69 Ala. 87; Williams v. Muthers- 
baugh, 29 Kan. 730; Putnam v. Ross, 55 Mo. 116; 
Lumber Co. v. Roeder, 81 Mo. App. 337. 

1077 James v. Atlantic Delaine Co., 11 Nat. Bankr. 
Reg. 390; Fed. Cas. 7197. 

108 Harrison v. McCormic, 122 Cal. 651; Fish v. 
Farowell, 160 Ill. 236; Davis v. Auxier, 41S. W. Rep. 
767; Sinns v. Lloyd, 58 Md. 477; Pope v. Risley, 23 
Mo. 185. 

10 Hz parte Rowlandson, 3 P. Wms. 405; Ez parte 
Bently, 2 Cox. 218. 

10 Fx parte Honey, L. R. 7 Ch. 178; Ex parte 
Stowe, L. R. 8 Ch. 914. 

111 Primrose v. Bromley, 1 Atk. 89; Jackson v. Fair- 
bank, H. BI. 540. : 

112 Whitcomb v. Whitting, 1 Doug. 652; Jackson v. 
Fairbank, H. Bl. 340. ° 
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icature acts, Order XVI, sec. 6, ‘“The plaint- 
iff may, at his option, join as parties to the 
same action all, or any of the persons sev- 
erally, or jointly and severally liable on any 
one contract, including parties to bills of ex- 
change and promissory notes.’’ This has 
made it possible to sue more than one, or any 
number less than all. An act which had the 
same effect was passed in Missouri, 1825,!1* 
and that act held, that ‘‘all contracts which 
by the common law are deemed joint only, 
shall be construed and adjudged to be joint 
and several to all intents and purposes; and 
in vase of death of one or more joint obligor, 
or obligors, promisor or promisors, the joint 
debt or contract shall and may survive against 
the heir, executors and administrators of the 
deceased obligor or obligors, promisor or 
promisors, as well as against the survivor or 
survivors ; and when all the obligors or promi- 
sors shall die, the debt shall survive against 
the heirs, executors, and administrators of 
all deceased joint obligors or promisors ; and 
in all cases of joint obligations and joint as- 
sumptions of co-partners, or others to be 
hereafter entered into, suits may be brought 
and prosecuted of the same against any one, 
or more of those who are liable.’’ This act 
has been set out in full to show how great a 
change was made in the common law as to 
such contracts at that early day, and asa 
consequence, the common law has never had 
but little application in Missouri as to the 
manner in which a suit might be brought on 
a joint and several contract, or joint contracts 
either. However, this statute has made all 
joint contracts joint and several, and in other 
states similar statutes have been passed. In 
North Carolina an act was passed in 1789, 
making all joint obligations joint and sev- 
eral,!14 

Statutes changing joint contracts into joint 
and several ones, have been passed in Ala- 
bama, Arkansas, Colorado, Georgia, Iowa, 
Illinois, Kentucky, Kansas, Mississippi, Mis- 
souri, Montana, New Mexico, North Caro- 
lina, Tennessee, Texas, and possibly other 
states.!1° The Illinois statute has been held 
inapplicable to partnership contracts,!!® but 


113 Mo. Laws, 1825. 

14 Greer v. Miller, Overt. 188. 

1517 Am. & Eng. Eney. Law, 1064, cases cited. 

16 Carter v. Preston, 105 Ill. 470; Dement v. Ro- 
kers, 126 Ill. 174. 





in the other states the statutes are made ex- 
pressly so, or are so held by the courts. 

General Nature of Statutes in America.—In 
the states above mentioned, the statutes are 
to the general effect that, ‘‘Where two or 
more persons are bound by, contract, judg- 
ment or decree, whether jointly only, or 
jointly and severally, or severally only, 
including the parties to negotiable paper, 
common orders and checks, and _ sure- 
ties on the same or separate instruments 
or by any liability growing out of the same, 
the action thereon may, at the plaintiff’s op- 
tion, be brought against any or all of them. 
When any of those so bound are dead, the ac- 
tion may be brought against any or all of the 
survivors, with any or all of the representa- 
tives of the decedents,!!7 or against any or 
all of such representatives. An action or 
judgment against any one or more of several 
persons jointly shail not be a bar to proceed- 
ings against the others.’’ 

As to Dismissal of Parties Under Statutes. 
—These enactments have in so far modified 
the common law that on a joint and several 
contract the promisee may take judgment 
against any number of the promisors.!!8 
And it is held that the plaintiff may dismiss as 
to those not served and take judgment against 
those who are served and the defendant 
has no right to complain.!!® And in Indiana 
it has been held that under their code, the 
plaintiff may have a judgment against those 
of the defendants as to whom a good cause of 
action is made out, though he fail as to 
the others.!?° 

Extent of Liability Under Statutes.—To 
sum up as to ‘*The Liability of Persons Who 


7 Bradford v. Torrey, 30 Ark. 763; MeKey v. Grif- 
fin, 60 Ala. 427; Stead v. McEntire, 68 Ala. 407; Coats 
v. Preston, 105 Ill. 470; Dement v. Rokers, 126 III. 
174; Bellville Bk. v. Winslow, 30 Fed. Rep. 488; Wil- 
liams v. Rogers, 14 Bush. (Ky.) 776; Ryerson v. Hen- 
dric, 22 Iowa, 480; Viele v. Germania Ins- Co., 26 
Iowa, 9; Hunt v. Sermonin, 79 Ky. 270; Grocer Co. 
v. Johnson, 50 Ark. 62; Putnam vy. Ross, 55 Mo. 116; 
Hasset v. Rust, 64 Mo. 325; Rufty v. Claywell, 93 N. 
Car. 308; Scott v. Bryan, 96 N. Car. 289. 

18 Steed v. McEntire, 68 Ala. 407; Poole v. Hintra- 
ger (Idwa), 14 N. W. Rep. 223: Putnam v. Ross, 55 
Mo. 116; Decker v. Trilling, 24 Wis. 610; Deloach y. 
Dickson, Hempst. 428. 

1% People v. Evans, 29 Cal. 430; Gurley v. O’Dwyer, 
61 Mo. App. 351: Deloach v. Dickson, Hempst. 428; 
Minor v. Mech. Bank, 1 Pet. 74. 

120 Hubbell v. Wolf, 15 Ind. 204; Stafforqdv. Nutt,51 
Ind. 535. 
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are at the Same Time Jointly and Sev- 
erally Liable Ex Contractu,’’ where these 
statutory provisions have been enacted, the 
promisors have assumed the greatest liability 
possible. That is, such promisors have 
agreed to be sued severally, jointly, or with 
any uumber, and have lost all those techni- 
cal defenses which such promisors had under 
the common law, and the promisee has re- 
ceived every assurance that the promisors 
will carry out their contract, and the law has 
given him every opportunity to enforce it, 
but in no wise has the principle of ‘‘transit in 
rem judicatem’’ been abrogated.!?1 
Wacter L. CHanry. 


12121 Am. & Eng. Ency. Law (2d Ed. ), 149. 


EXECUTORS — MISDESCRIPTION IN ADVER- 
TISEMENT OF SALE. 








DOYLE v. WHITRIDGE. 


Court of Appeals of Maryland, July 2, 1903. 

The misdescription, in the advertisement of an 
auction sale by an executor of a ground rent, that it 
is on the ‘Calverton Stockyards,” is material, releas- 
ing the purchaser, though innocently made, and 
though it is correctly described by courses and dis- 
tances and as bounded on certain streets, and refer- 
ence is made to a plat in the possession of the auc- 
tioneer, where the sale is made a distance from the 
premises. 

Misrepresentation by the auctioneer, at an auction 
sale by an executor of a ground rent, that a certain 
responsible person was the tenant, though innocently 
made, the leasehold having been sold without the 
landlord’s knowledge, releases the purchaser. 


PaGE, J.: Thisis an appeal from an order of the 
orphans’ court of Baltimore City overruling an 
exception to the sale of a ground rent made at 
public auction by the appellee, as executor. The 
grounds of the exception are, first, a misdescrip- 
tion of the property in the advertisement, and, 
second, misleading and untrue statements made 
by the auctioneer at the time of the sale. 

The published advertisement described the 
ground rent as follows: ‘$250 on the Calverton 
Stockyards. The lot hasa front of 344 feet on 
West Fayette street near Calverton road, with an 
irregular depth of 165 feet to a 20-foot alley, on 
which it runs 444 ft. 7in.”’ It is not contended, 
nor is there any proof in the record, that the par- 
ticular description was not correct as stated; and 
it also appears there was a correct plat of the lot 
in the poseession of the auctioneer, at the time of 
the sale, for the examination of all who for any 
reason were interested in the sale. The alleged 
misdescription is that it was stated in the adver- 
tisement that the “ground rent’? was ‘on the 
Calverton Stockyards,’’ whereas, in point of fact, 
the ground never belonged to the Calverton 
Stockyards. The alleged misrepresentations 





were made by the auctioneer at the sale before 
the caveator had bid upon the property, and were 
to the effect that the property was improved by a 
one-story brick building occupied by Gray & 
Judic, a prominent firm of cattle dealers, ‘‘who 
were then owners of the leasehold interest, and 
who paid the rent and had been paying it fora 
long time;’’ whereas, in fact, Gray and Judic 
had removed from the premises more than a year 
previous, and had sold the leasehold interest 
which they had owned in said property, and had 
conveyed it by a deed dated 10th June, 1902, to a 
certain Emma Reid, ‘‘whose whereabouts and 
address the purchaser has been unable to ascer- 
tain, and whom he believes to be an irresponsible 
person.’’ The petitioner alleges that these mis- 
statements misled him and induced him to buy,, 
and now justify him in refusing to be bound for 
his offer therefor. The orphans’ court dismissed 
the petition, and from its order the petitioner has 
appealed. 

The rule applicable to sales made by a trustee 
is well settled in this state. Before ratification of 
salesin equity all objections to it are open for 
consideration, and the sale will be set aside if it 
does not appear to be in all respects fair and 
proper. Tomlinson v. McKaig, 6 Gill. 256. ‘‘Any 
misdescription of the estate, or of the nature or 
extent of the property, is a material and substan- 
tial point, so far affecting the subject-matter of 
the contract as that it may be reasonably sup- 
posed that but for such misdescriptions the con- 
tract would not have been made, at once avoids 
the contract and releases the purchaser, if he so 
elect.”” Rayner v. Wilson, 43 Md. 444; Keating 
v. Price, 58 Md. 536. It is immaterial whether 
such misrepresentations were innocently made or 
not, if they are so material and substantial that 
they reasonably may be supposed to have influ- 
enced the purchaser. Gumby v. Sluter, 44 Md. 
247, 248. The petitioner complains that the ad- 
vertisement states that the.ground rent was ‘‘on 
the Calverton Stockyards,’ whereby the impres- 
sion was created upon him that ‘the was purchas- 
ing a ground rent on the Calverton Stockyards, or 
at least upon certain property covered by these 
stockyards.’’ ‘This statement, the appellee con- 
tends, could not have misled him as to the actual 
location of the property, because of the fact that 
the advertisement contains a careful and accurate 
description of the lot by metes and bounds. It is 
stated therein to front on West Fayette street 344 
feet, and thence by courses and distances, bound- 
ing on certain designated roads, to the place 
of beginning; and, further, the prospective pur- 
chaser is referred to a “plat and full description 
of the lot at the office of the auctioneer.’’ If he 
had been upon the lot, it would have been in his 
power to determine with precision the exact loca- 
tion,whether the statement was made or not (that 
it was ‘‘on the Calverton Stockyards’’). Butit must 
be borne in mind that the sale was being made at 
the Real Estate Exchange Sales Rooms, far distant 
from the site / and the petitioner relied on, and was 
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forced to rely on, the representations there made. 
He was there told by the advertisement that the 
rent was on the Calverton Stockyards, and he 
could well, have supposed that by this it was 
meant that it was located within the bounds of 
what was then or at one time had been the stock- 
yards. The description by metes and bounds 
would have been of much service if he had under- 
taken to locate the lot; but he accepted the state- 
ment that the reft was on the Calverton Stock- 
yards; that was clear, and gave him not only his 
impressions as to the location, but also helped 
him to form his estimate of its value. In point of 
fact, the rent was not onthe stockyards, or on 
ground once or ever occupied for the purposes of 
the stockyards. The statement was untrue. It 
seems to have been made innocently by the appel- 
lee and his agents,who were themselves misled by 
the fact that some person spoke of the whole re- 
’ gion thereabout as ‘The Stockyards ;”’ but the ef- 
fect of the statement upon the petitioner, who 
believed in its accuracy, was the same as if the 
misrepresentation had been made with the inten- 
tion of deceiving. 

The second ground of objection is that at the 
sale the auctioneer stated that the lot was owned 
and occupied by Gray & Judic, who were still 
paying the rent, and had paid it for a long time. 
It was not incorrect that Gray & Judie had been 
paying the rent, but the appellee insists that he 
then believed they were still doing so. There is 
some conflict in the proof as to what the auction- 
eer actually did state, but it may be assumed from 
the proof that it was stated that Gray & Judic 
paid the rent and had paid it for a long time; 
whereas in fact, at that time, these persons had 
sold and transferred the lot, and no longer were 
the lessees of the property. It may be correct to 
say that the value of a ground rent depends prin- 
cipally upon other con-iderations than the char- 
acter of atenant, yet it cannot be said that that 
is immaterial. The character of the tenant 
has much todo with the desirability of the prop- 
erty. If the owner of the leasehold be a person 
of known integrity and business ability, there 
are many persons who would be attracted thereby 
to become purchasers. ‘he very fact of the own- 
ership of such a person would be regarded as be- 
ing to some extent an assurance of its value. It 
was not true in fact that Gray & Judic owned the 
leasehold; they had sold out without the fact 
being known to the landlord; but the petitioner 
was misled by the statement, and induced thereby 
to become a purchaser. 

Without prolonging this opinion, it is sufficient 
to say that in our opinion, under these circum- 
stances, he should not be compelled to take the 
property. 

Order reversed, and cause remanded. 

NoTe.— The Rule of Caveat Emptor as Overcoming 
Any Express or Implied Warranty or Misrepresenta- 
tion by an Executor at a Judicial Sale. — We cannot 


help but believe that the court in the principal case 
has announced a rule, which while it seems eminent- 





ly fair and just, is notin line with the wisdom of the 
past, nor is it at all expedient. The authorities, also, 
are overwhelmingly opposed to the application of the 
principles there set forth. 

It is well settled that there ix no warranty of title 
or of quality on a probate sale. Halleck v. Guy, 9 
Cal. 181, 70 Am. Dee. 643; Williams v. McDonald, 138 
Tex. 322; Ware v. Houghton, 41 Miss. 370. It is also 
well settled that the rule of caveat emptor, if it is ap- 
plicable at all to judicial sales, is specially applicable 
to sales of property by guardians or executors under 
order of a probate court, and that the purchaser at 
such sales has no grounds of complaint for defects in 
the quantity, quality or title of the property pur- 
chased. This proposition is sustained by a multitude 
of authorities of which we may mention the follow- 
ing: Bennett vy. Owen, 13 Ark. 177; Bolling v. Jones, 
67 Ala. 508; Ward v. Williams, 45 Tex. 617; Jones v. 
Warnock, 67 Ga, 484; Ellis v. Adderton, 88 N. Car. 
472; Filley v. Bridges, 105 Ill. 336; Cogan vy. Frisby, 36 
Miss. 178; Headrick v. Yount, 22 Kans. 344; Arnold vy. 
Donaldson, 46 Ohio St. 73, 18 N. E. Rep. 540. 

The court in the principal case was led into error, 
we believe, by not recognizing the fact that this was 
a judicial sale in a probate court and not in a court of 
equity. The opening statement in the court’s opin- 
ion calls attention to the fact that this case was an ap- 
peal from an order of the orphan’scourt. In another 
paragraph, in stating the law applicable to the case, 
the court says: “The rule applicable to sales made 
by a trustee is well settled in this state. Before rati- 
fication of sales in equity all objections to it are open 
for consideration, and the sales will be set aside if it 
does not appear to be in all respects fair and proper.” 
That there is a distinction between ordinary statutory 
judicial sales and equity sales is clearly emphasized 
by Hon. A. C. Freeman in his splendid little volume 
on “Void Judicial Sales.”” On page 162, the learned 
author says: ‘‘In some of the states caveat emptor is 
the rule of all execution and judicial sales. Each bid 
is made for such title as the defendant, ward or de- 
cedent may have, and is, therefore, binding, whether 
either had title or not. But the better rule is that, 
in equity sales, the purchaser is entitled to receive a 
title free from equities and incumbrances of which 
he had no notice; and if, by the sale, he will not re- 
ceive such title, he will not, on his making objection, 
be compelled to complete his purchase, but will 
be released therefrom.” We will consider the law, 
not as to equity sales, but exclusively as to sales 
under order of a probate or orphan’s court. 

The weight of authority sustains the rule that the 
maxim caveat emptor applies to sales by an adminis- 
trator, executor or guardian, under order of court, 
and the purchaser cannot complain because of mis- 
representation of such administrator, executor or 
guardian, as to either the title or quality of the estates 
or property sold. Kirkland v. Wade, 61 Ga, 478; Wal 
ton v. Reager, 20 Tex. 108; Williams v. McCormack 
26 Tenn. 308; Fore v. McKenzie, 58 Ala. 115; Richard- 
son Vv. Palmer, 24 Mo. App. 480. The reason for this 
rule is that an executor or administrator cannot bind 
his estate by warranty or representation at any sale 
mae by him. Colbert vy. Moore, 64 Ga. 502; Arnold 
v. Donaldson, 46 Ohio St. 73, 18 N. E. Rep. 540. Thus 
in acertain case from Georgia, an executor adver- 
tised land of testator’s estate, for sale, and in good 
faith informed a purchaser that the title was good. 
On discovering that the title was imperfect, the latter 
refused to complete his purchase, and on a second 
sale, an amount less than his bid was received. The 
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court held that such purchaser was liable for the de- 
ficiency, as the statement of the executor fixed no 


‘liability upon either the estate or himself individ- 


ually; the rule of caveat emptor applying. Wells v. 
v. Harper, 81 Ga. 194,68. E. Rep. 913, 12 Am. St. 
Rep. 310. See also to same effect: Redd vy. Dyer, 83 
Va. 331, 5 Am. St. Rep. 272; Williams v. McCormack, 
26 Tenn. 308. 

In the case of Mellen v. Boarman, 21 Miss. 100, it 
was held that if an administrator made representa- 
tions at his sale which misled the purchaser, they 
may constitute a fraud on the latter, but not a cove- 
nant on the part of the former. In this case a notice 
had been given of an adverse claim. The adminis- 
trator assured the attendants upon the sale that there 
was nothing in the claim. The court held the bidder 
was bound to his bid by the rule of caveat emptor. 
In a similar case, however, a different rule was 
reached. At an administrator’s sale of 17 aares of 
the land of A, it appeared that a certain Mr. B 
claimed 10 acres, whereupon the administrator’s 
counsel assured bidders that A’s title was good, and, 
if there was any dispute about it, the purchaser 
should not be bound. On it appearing that A had 
title to less than the 17 acres, B was allowed to with- 
draw his bid. Appeal of De Haven, 106 Pa. St. 612. 
We doubt the soundness of this decision. But all the 
authorities hold that though the doctrine of caveat 
emptor applies to sales made by an administrator so 
far as to affect the purchaser with notice of anything 
which he could discover by crdinary diligence, it 
does not cover asecret trust, which, by the use of 
ordinary diligence, he could not have acertained. 
Love v. Berry, 22 Tex. 371. 

The rule is also well established that the mere si- 
lence of the administrator or executor in respect to 
title or quality, though he may know it to be defect- 
ive, will not amount to a fraud vitiating the sale. 
Hutchins vy. Brooks, 31 Miss. 480; Thompson v. Mun- 
ger, 15 Tex. 523, 65 Am. Dec. 176. Thus, where in 
the sale of aslave, the executor declares he does not 
warrant against defects, the purchaser cannot urge 
them in defense to an action for the purchase price, 
though known to the deceased and not declared. 
Magoflin v. Stringer, 13 La. Ann. 370. To same effect: 
Cummings v. Johnson, 65 Miss. 342,4So. Rep. 541; 
Parker v. Leathers, 55 N. Car. 249. 

For a discussion of the question when, and under 
what circumstances, fraud, mutual mistake, or abso- 
lute failure of title, will render a sale void, see the 
following authorities: Edney v. Edney, 80 N. Car. 81; 
Atwood v. Wright, 29 Ala. 346; Rice v. Burnet, 39 
Tex. 177; McKay v. Coleman, 8 Mich. 60, 48 N. W. 


Rep. 203. ae, 
BOOK REVIEWS. 


FIERO ON TORTS 

Local text-books of the law continue to come from 
the press with a regularity that speaks well for their 
success and their hearty reception by the profession. 
The book we have before us deals with the subject of 
torts and is prepared by J. Newton Fiero, dean of the 
Albany Law School and lecturer on the law of torts. The 
work has special application to the law as expressed 
in the statutes and decisions of the state of New York 
The arrangement, subdivision and treatment is ideal, 
and for that reason, besides the fact that New York 
decisions are current authority everywhere, the pro- 
fession in other states will undoubtedly find this work 
quite valuable. It is not a treatise giving the conclu- 
sions of the author in the text, with a mass of author- 











ities more or less sustaining such conclusions, hidden 
in small-type foot-notes; nor is it a digest containing 
the mere citation of authorities, grouped under 
arbitrary headings, compelling a careful examination 
of each decision relating to the subject-matter under 
consideration. But the work occupies a middle 
ground. It is a careful and intelligent collation of 
the authorities, classified and arranged so as to be 
readily accessible, and so grouped as to furnish the 
greatest amount of assistance to one in search of 
legal principles relating to torts. While the author 
does not express his views on the weight of authority, 
the decisions are so noted and arranged as to give 
prominence to those which are leading and control- 
ling, while the fact that cases have been eited, fol- 
lowed or overruled is indicated where animportant 
principle is involved. Printed in one volume of over 
900 pages and published by Matthew Bender, Albany 
N. Y. 








HUMOR OF THE LAW. 


A well-known Toronto lawyer is said to have re- 
ceived a postal card written as follows: ‘Will you 
please tell me where you learned te write? I havea 
boy I wish tosend to schoo] and I am afraid I may 
hit upon the same school that you went to.” 


“That was a magnificent gown that your wife wore 
last night,” said the merchant. 

“Tt ought to be a magnificent one,” returned the 
lawyer, ruefully. 

“Cost a good deal, did it?” 

“T should say so,” answered the lawyer. ‘Two 
office consultations, an opinion, a murder case and a 
confession of judgment just about represents its 


cost.” 
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2. ADVERSE POSSESSION—Occupation by City. —A city 
cannot acquire rights in the right of way of a railroad by 
adverse possession under the statute of North Carolina, 
nor by occupation under'a dedication by a lessee of the 
road, as against the lessor.—City of Durham v. Southern 
Ry. Co., U. 8. C. C., E. D. N. Car., 121 Fed. Rep. 894. 


3. APPEAL AND ERROR — Assigninent of Errors.— A 
paper, not signed by any of appellants or their attor- 
neys, cannot be considered on appeal as an assignment 
of errors.—Rubey v. Hough, Ind., 67 N. E. Rep. 257. 


4. APPEAL AND ERROR — Notice of Motion — Under 
rule 18 of the supreme court an appellant is entitled to 
10 days’ notice of a motion to dismiss an appeal before 
the motion can be heard.—Rogers v. Trumbull, Wash., 
72 Pac. Rep. 459. 

5. APPEAL AND ERROR—Pleading. — Where one of the 
paragraphs of the complaint is bad, and it does not af- 
firmatively appear on which the verdict rests, judgment 
for plaintiff will be reversed. — Wabash R. Co. v. Lackey, 
Ind., 67 N. E. Rep. 278. 

6. ARMY AND NAVY—Enlistment of Minor. — The fact 
that a minor enlisted inthe navy without his parents’ 
consent, has received pay or allowances which subjects 
him to court martial for fraudulent enlistment, does not 
affect the right of his parent to avoid the enlistment.—EZzr 
parte Reaves, U. 8. C. C.,M. D. Ala., 121 Fed. Rep. 848. 


7. ATTACHMENT —Jurisdiction.—A judgment in attach- 
ment is void fur want of jurisdiction, where it appears 
that no property was attached, and that the defendant 
was a nonresident, and was not served with summons, 
and did not voluntarily appear.— Ireland v. Adair, N. 
Dak., 94 N. W. Rep. 366. 

8. ATTORNEY AND CLIENT—Compensation. — Attorney 
held not entitled to recover on contract conditioning his 
compensation on favorable issue of litigation, where ad- 
verse judgments were given, notwithstanding ciient’s 
dismissal of appeals.—Foley v. Kleinschmidt, Mont., 72 
Pac. Rep. 4382. 

9. BANKRUPTCY—Adverse Claimant.—A party to whom 
it is claimed property of a bankrupt has been conveyed 
in bad faith is an adverse claimant, and cannot be pro- 
ceeded against in the bankruptcy court without his con 
sent.—Jn re Hartman, U.S. D. C., D. Mass , 121 Fed. Rep. 
940. ° 

10. BANKRUPTCY — Recording Mortgage.—A chattel 
mortgage, executed more than four months before the 
bankruptcy of the mortgagor, is not voidable because 
not recorded until within such four months. — First Nat. 
Bank v. Johnson, Neb., 94 N. W. Rep. 837. 

ll. BANKRUPTCY—Effect of Petition. — The filing ofa 
petition in bankruptcy is a caveat to all the world, and 
in effect an attachment and injunction.—/n re Breslauer, 
U.S. D.C. N. DLN. Y., 121 Fed. Rep. 910. 


12. BANKRUPTCY—Fraudulent Conveyance. — Lien of 
a judgment obtained more than four months before the 
filing of bankrupt’s petition held not affected by the 
debtor’s discharge as to property fraudulently conveyed. 
—Hillyer v. Le Roy, 82 N. Y. Supp 80. 

13. BANKRUPTCY—Insolvency.—If a creditor has reas- 
onable ground to believe that a debtor is insolvent, and 
the effect of the receipt of the money is to give him an 
advantage, he is chargeable with intent to prefer. — 
Hackney v. Raymond Bros. Clarke Co., Neb., 94 N. W. 
Rep. 822. 

14. BANKRUPTCY—Jurisdiction of Referee. — A referee, 
to whom the settlement of a bankrupt’s estate was re- 
ferred, held to have jurisdiction of a petition to reopen 
the estate.—Bilafsky v. Abraham, Mass., 67 N. E. Rep. 
318. 


15. BANKRUPTCY — Laches. — Creditor’s petition for 
leave to amend objections to bankrupt’s discharge held 
barred by laches.—Kentucky Nat. Bank v. Carley, U. 8. 
C. O. of App., Third Circuit, 121 Fed Rep. 822. 

16. BANKRUPTCY — Objections to Discharge. — Under 
Bankr. Act, §§ 14b, 29b, Act July 1, 1898, 30 Stat. 550, 554, ch. 
541, U. S. Comp. St. 1901, pp. 3427, 3433, a specification in 





opposition to a bankrupt’s discharge, alleging the mak- 
ing of a false oath, held demurrable for failure to allege 


that such oath was “knowingly and fraudulently” 
made.—IJn re Patterson, U.S. D. C.,N. D.N. .., 121 Fed 
Rep. 921. 


17. BANKRUPTCY — Partnership Creditors. — Partner- 
ship creditors are entitled to share ratably with indi- 
vidual creditors in the individual assets of a bankrupt, 
where there is no partnership estate and no solvent 
partner.—Conrader v. Cohen, U. 8. C. C. of App., Third 
Circuit, 121 Fed. Rep. 801. 

18. BANKRUPTCY — Petition. — An involuntary bank- 
ruptcy petition held not demurrable for want of facts 
showing the commission of an act of bankruptcy within 
four months.—Bradley Timber Co. v. White, U. S.C. C. 
of App. Fifth Circuit, 121 Fed. Rep. 779 

19. BANKRUPTCY—Recovery of Assets.—Transfer by an 
insolvent, pending bankruptcy proceedings, of a note 
to a creditor, held not to authorize his trustee in bank- 
ruptcy torecover the note, where there was not property 
enough left, including the note, to cover the debtor’s 
exemption.—Hackney v. First Nat. Bank, Neb., 94 N. W. 
Rep. 805. 

20. BANKRUPTCY—Suit in State Court.— Under Bankr, 
Act, § lla (Act July 1, 1898, ch. 541, 30 Stat. 549, 
U. 8. Comp, St. 1901, p. 5426), continuance of stay of suit 
for malpractice in state court refused after bankrupt’s 
discharge had been ordered.—Jn re Flanders, U. 8. D. C., 
D. Ver., 121 Fed. Rep. 936. 

21. BANKRUPTCY—Tenant by Curtesy.—A tenant by the 
curtesy of real estate cannot, after his bankruptcy, 
transfer to another the rents derived from the estate. 
—Elmore v. Symonds, Mass., 67 N. EK. Rep. 314. 

22. BANKRUPTCY—Unpaid Stock Subscriptions.—In 
action by trustee in bankruptcy of a corporation to re- 
cover unpaid stock subscriptions, held, that allegation 
that defendants had refused to pay was sufficient allega- 
tion of demand.—Rathbone v. Ayer, 82 N. Y. Supp. 235. 

23. BANKRUPTCY—Vacating Discharge.—A court of 
bankra ptcy has jurisdiction to vacate a discharge, in the 
furtherance of justice, on its own motion, within a year 
after it was granted.—IJn re Bimberg, U. 8S. D.C., 8. D. 
N. Y., 121 Fed. Rep. 942. 

24. BILLS AND NOTES—Co-Maker.—Whiere an executrix 
and residuary legatee of a deceased partner signed a 
note in her individual capacity, representing an in- 
debtedness of the firm, her liability was that of a 
co-maker, and not surety for her co-signers.—Fitch v. 
Fraser, §2 N. Y. Supp. 138. 

25. BILLS AND NOTES— Negotiability.—The maker of a 
note and mortgage not negotiable, who has no notice of 
the transfer of the papers, may satisfy the same by pay- 
ment to the payee named therein.—Garnett v. Myers, 
Neb., 94 N. W. Rep. 803. 

26. Bonps—Consideration.—Where a complaint on a 
bond set out the same in full, showing that it was under 
seal, it was not demurrable for failure to allege a suffi- 
cient consideration.—Considine vy. Gallagher, Wash., 
72 Pac. Rep. 469. ; 

27. CARRIERS—Discrimination in Rates.—A railroad 
company is not required by the interstate commerce act 
to give the same car-load rates on interstate shipments 
to forwarding agents, who solicit property for shipment 
from different owners, each having less than a car load, 
and combine it into car-load lots, that it makes on car- 
load shipments by a single owner.—Lundquist v. Grand 
Trunk Western Ry. Co., U.S.C. C.,N.D. Ill., 121 Fed. 
Rep. 915. 

28. CARRIERS—Ejection.—_Where a passenger refused 
to pay fare or leave the train after he was informed that 
his ticket was invalid, evidence to show his previous 
good faith in boarding the train was inadmissible.— 
Clark v. Great Nothern Ry. Co., Wash., 72 Pac. Rep. 477. 

29. CARRIERS—Personal Property.—A common carrier 
must surrender to the owner, on demand, personal 
property held by it in its warehouse under a contract 
with one who had wrongfully obtained possession of it.— 
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Atchison, T. & 8. F. Ry. Co. v. Jordon Stock Food Co., 
Kan., 72 Pac. Rep. 533. 

30. CARRIERS — Removing ‘Trespasser. — Where a 
brakeman on a passenger train recklessly removes from 
the platform one stealing a ride, held the carrier is 
liable for injuries received.—McKeon y. New York, N. 
H. & H.R. Co., Mass., 67 N. E. Rep. 329. 

31. CERTIORARI—Habeas Corpus.—A writ of certiorari 
requires the production of a judicial or quasi-judicial 
record, but never the body of any person, while a writ 
of habeas corpus reaches the latter, but not the 
former.—Gaster v. State, Wis., 94 N. W. Rep. 787. 

32. CHATTEL MORTGAGES—Description of Property.—A 
chattel mortgage, invalid as against creditors and pur- 
chasers in good faith, may be good as between the 
parties, where the property mortgaged is identified.— 
First Nat. Bank v. Johnson, Neb., 94 N. W. Rep. 837. 

38, CHATTEL MORTGAGES—Intecrest of Purchaser.—The 
purchaser of personalty under conditional sale, whereby 
title remains in the seller until full payment and posses- 
sion is given the purchaser, has a mortgageable interest. 
Friedman v. Phillips, 82 N. Y. Supp. 96. 

34. CHATTEL MORTGAGES—Sale by Mortgagor.—While 
the general property of achattel mortgagor in the chat- 
tels continues, he may sell the same, subject to the 
mortgage.—Illinois Trust & Savings Bank v. Alexander 
Stewart Lumber Co., Wis., 94 N. W. Rep. 777. 

35. CONFUSION OF Goops—Chattel Mortgage.—If the 
ehattel mortgagor, without the consent of the mortgagee, 
confuses the property with that of a third person, and 
the latter converts the common property into money, 
such third person is liable to the mortgagee to the 
amount of the mortgage debt. —Illinois Trust & Savings 
Bank vy. Alexander Stewart Lumber Co., Wis., 94 N. W. 
Rep. 777. 

36. CONSTITUTIONAL LAw—Income Tax.—The fact that 
anincome tax law does not expressly exempt the salar- 
ies of judges, and contains unconstitutional provisions 
relating to its enforcement, does not render it invalid as 
a whole.—W. CU. Peacock & Co. v. Pratt, U. 8. C. C. of 
App., Ninth Circuit, 121 Fed. Rep. 772. 

37. CONSTITUTIONAL LAwW—Privileges and Immunities. 
—Act March 19, 1901, § 8, Sess. Laws 1901, p. 377, ch. 177, 
providing mileage for county superintendents, held not 
vivlative of Const. art. 1,§ 12, prohibiting the granting 
of exceptional privileges and immunities. — Henry v. 
Thurston County, Wash., 72 Pac. Rep. 488. 

38. CONSTITUTIONAL LAW—Real Estate Brokers.—Pen. 
Code, § 640d, Laws 1901, p. 312, ch. 128, making it a misde- 
meanor to sell real property in cities of the first and 
second class without written authority from the owner, 
held a reasonable exercise of the police power.—White- 
ley v. Terry, 82 N. Y. Supp. 89. 

39. CONTRACTS—Construction.—In an action for breach 
of contract, it will be construed in accordance with the 
plain import of the language used, in the light of the 
apparent understanding of the parties. — School Dist. of 
Omaha v. McDonald, Neb., 94 N. W. Rep. 829. 

40. CONTRACTS — Employment. — A contract to give 
plaintiff and his wife a farm, etc., in consideration for 
their services in caring for defendant during the balance 
of his life, held sufficiently definite to be enforceable.— 
Banta v. Banta, 82 N. Y. Supp. 113. 

41, COPYRIGHTS — Infringement. — Reproduction of a 
rival legal encyclopedia of citations compiled by orig- 
inal labor held an infringement of copyright. — Edward 
Thompson Co. v. American Law Book Co., U. 8. C. C., 8. 
D. N. Y., 121 Fed. Rep. 907. 

42. CORPORATIONS — Bona Fide Purchaser. — A pur- 
chaser of stock at a sale of a bankrupt’s assets, with 
knowledge that an indorsement by the bankrupt’s donee 
was not for the purpose of transferring title, held nota 
bona fide purchaser, and not entitled to the stock as 
against such donee.—Goodwin v. Hampton Transp. Co., 
Mich., 94 N. W. Rep. 729. 

43. CORPORATIONS — Employment of Counsel. — Vice 
president and acting president of a corporation, in 





president’s absence, held authorized to employ counsel 
in a proceeding for the appointment of.a receiver.— 
Fernald v. Spokane & British Columbia Telephone & 
Telegraph Co., Wash., 72 Pac. Rep. 462. 


44. CORPORATIONS—Mortgage Fraudulently Executed. 
—Where the de facto president of a corporation executed 
a mortgage upon the corporate property fraudulently 
as to creditors of the corporation, it was not binding on 
the corporation.—Lamb v. McIntire; Mass., 67 N. E. Rep. 
320. 


45. CORPORATIONS—Stockholder’s Liability.—Where a 
forfeiture of capital stock is void, the stockholder re- 
mains liable on his statutory liability in the event of the 
insolvency of the corporation. — Crissey v. Cook, Kan., 
72 Pac. Rep. 541. 

46. CORPORATIONS — Transacting Business in Foreign 
State.—Granting of loan by Tennessee building associa- 
tion to citizen of Alabama on application solicited by 
traveling agent for association, executed within the 
state, held doing business in the state within the mean- 
ing of the Alabama constitution and laws.—Chattanooga 
Nat. Building & Loan Ass’n vy. Denson, U.S.S.C., 28 
Sup. Ct. Rep. 630. 


47. COVENANTS — Measure of Damages. — Where two 
tracts of land are sold, and title to one fails, the meas- 
ure of damages is a portion of the consideration money 
corresponding to the proportionate value of the tract 
lost.—West Coast Mfg. & Inv. Co. v. West Coast Imp. Co., 
Wash., 72 Pac. Rep. 455. 

48. CRIMINAL EVIDENCE — Proving Alibi. — Where ac- 
cused, in attempting to prove an alibi, described a loco- 
motive on which he rode, a witness held qualified to 
state the character’ of locomotive used at that time by 
the railroad in question. — Paulson v. State, Wis., 94 N. 
W. Rep. 771. 

49. CRIMINAL TRIAL — Remarks of Attorney. — The re- 
marks of the prosecuting attorney in a murder trial on 
defendant’s failure to deny certain statements which 
other witnesses testified he had made held not im- 
proper.—People v. Wong Bin, Ual.. 72 Pac. Rep. 505. 


50. DAMAGES — Breach of Contract.—Such damages for 
breach of contract may be recovered as are natural and 
proximate consequence of the breach, or may reason- 
ably be supposed to have within the contemplation of 
the parties as such.—J. Wragg & Sons Co. v. Mead, Iowa, 
94 N. W. Rep. 856. 

51. DAMAGES—Contracts.— Where a contract provided 
for liquidated damages for delay in the erection of ma- 
chinery purchased, the fact that the purchaser sustained 
no actual loss from such delay was no bar to a recovery 
of such damages. — Wood v. Niagara Falls Paper Co., U. 
8. C. C. of App., Ninth Circuit, 121 Fed. Rep. 818. 


52. DAMAGES — Disease. — Where the proximate cause 
of a disease is an injury received in an accident, such 
disease is part of the resulting damages, for whicha 
recovery may be had, though not discovered for some 
time. — Wood v. New York Cent. & H. R. R. Co., 82 N. Y. 
Supp. 160. 

53. DEEDS — Undue Influence. — A conveyance by an 
aged and illiterate woman to her pastor, on whom she 
leaned for counsel, and who also induced the making of 
a willin his favor, will be presumed fraudulent. — Mc- 
Clellan v. Grant, 82 N. Y. Supp. 208. 

54. DESCENT AND DISTRIBUTION—Dower.—There is no 
such inconsistency between the right of dower and the 
distributive share in personalty as to make the taking 
of one an exclusion of the other. — Hutchings v. Davis, 
Ohio, 67 N. E. Rep. 251. 


55. DESCENT AND DISTRIBUTION—Principal and Surety. 
—Where a surety pays a debt and wrongfully takes pos- 
session of the principal debtor’s land, he cannot require 
as acondition precedent to yielding possession to the 
principal’s heir that the latter should reimburse him.— 
Mavity v. Stover, Neb., 94 N. W. Rep. 834. 

56. ELECTION OF REMEDIES — Trespass. — Where de: 
fendant without right removed gravel from plaintiff's 











298 CENTRAL LAW JOURNAL. No. 15 








land, plaintiff could sue for its value separated from the 
land, and was not required to seek damages for the 
trespass. — Hunt v. City of Boston, Mass , 67 N. E. Rep. 
244. 

57. Equity — Multiplicity of Suits. — Where a bill is 
brought to avoid multiplicity of suits by different de- 
fendants, all but one of whom disclaims any right 
against complainant, it ousts the jurisdiction of equity. 
—Nash v. McCathern, Mass., 67 N. E. Rep. 323. 

58. EsTOPPEL—Effect of Owners’ Silence. — Owners of 
legal title to mines, operated by a corporation under 
agreement requiring proceeds to be applied to the pay- 
ment of the price, held not chargeable, because of their 
silence, with fraud perpetrated on subscribers to stock 
of corporation as to the corporation’s title. — Wiser v. 
Lawler, U. 8. 8. C., 23 Sup. Ct. Rep. 624. 


59. EsSTOPPEL—Pleading.—An insurance company held 
not estopped to deny that deceased signed an amended 
application for insurance, though action was begun 
based on such signing, because the company had by 
mistake declared that he signed it.— Hughes v. New 
York Life Ins. Co., Wash., 72 Pac. Rep. 452. 

60. EVIDENCE—Admission.—Wife’s failure to interrupt 
judicial proceeding, to deny truth of testimony being 
given as to her hostile statement against plaintiff, held 
not an admission, admissible when she became a wit- 
ness for her defendant husband on a subsequent trial.— 
Horan v. Byrnes, N. H., 54 Atl. Rep. 945. 


61. EVIDENCE — Marriage License. — An original mar- 
Triage license issued in another state, identified by a 
witness, is not inadmissible because produced by one 
not its legal custodian. — State v. Pendleton, Kan., 72 
Pac. Rep. 527. 

62. EVIDENCE—Mortality Tables.—Northampton tables 
of mortality held admissible on the question of damages 
in an action for breach of contract for services during 
the remainder of defendant’s life. — Banta v. Banta, 82 
N..Y. Supp. 1138. 

63. EVIDENCE — Opinion of Nonexpert. — A coimnpetent 
expert in an action for destruction of cotton by fire 
from a locomotive may give his opinion as to whether 
a locomotive was properly operated or constructed.— 
Texas & P. Ry. Co. v. Watson, U. 8. S. U., 23 Sup. Ct. Rep. 
681. 

64. EXCEPTIONS, BILL OF — Duty to Prolong Term.— 
Supreme Court of District of Columbia is not bound to 
prolong its term to enable bill of exceptions to be pre- 
pared, where its duty under rule 2 of the court is not 
invoked for that purpose. — Gordon v. Randle, U.S. S. 
C., 23 Sup. Ct. Rep. 635. 


65. EXECUTION — Sheriff’s Deed.—A creditor acquiring 
a sheriff's deed under a sale onavalid judgment isa 
good faith purchaser for value. — Hendryx v. Evans, 
Iowa, 94 N. W. Rep. 853. 

66. EXECUTORS AND ADMINISTRATORS—Exhibiting De- 
mand.— Where the holder of a note of decedent presents 
it to his administrator, and requires a partial payment 
thereon, such presentation sufficiently “exhibits” the 
claim, as required by Rev. St. 1892, § 6097. — Miller v 
Ewing, Vhio, 67 N. E. Rep. 292. 

67. KXECUTORS AND ADMINISTRATORS — Fraudulent 
Claim.—Where a fraudulent claim is allowed by probate 
court, and decedent’s land is sold to satisfy the demand, 
and bid in by the claimant, and the administrator is dis- 
charged, the district court has jurisdiction to set aside 
the proceedings. — McAdow v. Boten, Kan., 72 Pac. Rep. 

68. EXECUTORS AND ADMINISTRATORS — Fraudulent 
Transfer.—A widow held not entitled to sue to set aside 
an alleged fraudulent transfer of decedent’s personal 
property prior to a final settlement of decedent’s estate 
in the probate court. — Flynn v. Flynn, Mass ,67N. E. 
Rep. 314. 

69. EXECUTORS AND ADMINISTRATORS — Title to Per- 
sonal Property.—The administrator of the domicile of a 
decedent takes title to all his personal property, whether 





situated within or without the state. — In re McCabe, 82 
N. Y. Supp. 180. 

70. FEDERAL Courts — Equitable Jurisdiction. — The 
scope of the equitable jurisdiction of federal courts was 
not extended unduly by Rev. St. U.S. § 1979, giving a 
right of action to any person deprived by a state law of 
privileges secured by the fedcral constitution. — Giles v. 
Harris, U 8.8. C., 23 Sup. Ct. Rep 639. 

71. FEDERAL Courts—Jurisdiction.—Claim thata right 
under the federal constitution would be denied by de- 
cree of foreclosure, unless leave to file supplementary 
answer should be granted, held without merit to confer 
jurisdiction on the Supreme-Court of the United States. 
—Sawyer v. Piper, U. 8. 8. C., 23 Sup. Ct. Rep. 633. 

72. FEDERAL CourTs—Limitations.—A state statute of 
limitations cannot bar an action by the United States on 
bond of a public officer.—United States v. Fidelity Trust 
Co., U. 8. C. C. of App., Ninth Circuit, 121 Fed. Rep. 766. 

73. FIRE INSURANCE — Burden of Proof. — In an action 
ona fire policy, providing that, ifthe building should 
fall except as the result of fire, all insurance should 
cease, burden held to be onthe insurer. to prove that 
the building fell before the fire started. — N. & M. Fried- 
man Co. v. Atlas Assur. Co., Mich., 94 N. W. Rep. 757. 

74. FIRE INSURANCE — Cancellation of Policy.—Return 
of unearned portion of premium held not necessary to 
cancellation of fire policy, where policy was not surren- 
dered. — El Paso Reduction Co. v. Hartford Fire Ins 
Co., U. 8. C. C., E. D. Pa., 121 Fed. Rep. 937. 

75. FIRE INSURANCE—Failure to Instruct.—A judgment 
for plaintiff in an action ona fire policy will not be re- 
versed for failure to instruct as to a provision in the 
policy, not brought to the attention of the court. — 
Swedish American Ins. Co. v. Knutson, Kan., 72 Pac. 
Rep. 526. 

76. FIXTURES — Dwelling House. — Dwelling house 
erected in city street, and by mistake partially on va- 
cant lot, held to remain personal property. — Page v. 
Urick, Wash., 72 Pac. Rep. 454. 

77. FORCIBLE ENTRY AND DETAINER — Expiration of 
Lease.—A tenant held entitled to continue a suit for 
forcible entry for the purpose of recovering damages, 
though restitution could not be granted by reason of the 
expiration of his lease before trial.—Cutler v. Co-opera- 
tive Brotherhood, Wash., 72 Pac. Rep. 464. 

78. FRAUDS, STATUTE OF — Unauthorized Loan. —A 
promise by the cashier and assistant cashier of a bank 
to pay to the bank the amount of a loan which they had 
made out of the bank’s funds to a mining corporation 
was void where not in writing. — First Nat. Bank v. Gad- 
dis, Wash., 72 Pac. Rep. 460. 

79 FRAUDULENT CONVEYANCES—Cancellation of Mort- 
gage.— Where the mortgagee in a fraudulent mortgage 
paid taxes on the mortgaged property, he was entitled, 
on cancellation of the mortgage, to be repaid the taxes, 
with interest.—Lamb v. McIntire, Mass.,67 N. E. Rep. 
320. 

80. GRAND JURY—Privileged Communication. — A com- 
munication by a defendant, who had been called to tes- 
tify beforea grand jury, to the judge in charge thereof, 
relating to what his testimony should be, was privileged. 
—People v. Pratt, Mich., 94 N. W. Rep. 752 

81. HABEAS Corpus — Jurisdictional Questions. — A 
writ of habeas corpus, except when used in ancillary 
proceedings, initiates proceedings in the nature ofan 
action to test the right to personal liberty; only juris- 
dictional questions being involved. — Gaster v. State, 
Wis., 94 N. W. Rep. 787. 

82. HUSBAND AND WIFE—Necessaries.—The fact that a 
woman’s husband is liable for necessary services ren- 
dered her does not preclude her from contracting for 
services as a companion, nurse, etc., to be compensated 
out of her own estate. — Bonebrake v. Tauer, Kan., 72 
Pac. Rep. 521. 

88. INFANTS—Conversion. — Where, at the time one in- 
fant avoids a contract of purchase from another infant, 
the latter has spent the purchase money, he, having also 
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avoided his contract, is not liable for conversion.—Drude 
v. Curtiss, Mass., 67 N. E. Rep. 317. 

84. INJUNCTION—Action for Rent.—Equity will not re- 
strain an action for rent, and cancel the lease, on the 
ground that the same is void.—Slater v. Schwegler, N. J., 
54 Atl. Rep. 937. 

85. INJUNCTION—Reference.— Where plaintiff obtained 
leave, over defendant’s objection, to discontinue an in- 
junction suit, on ground that a determination of the 
merits was unnecessary, defendant was entitled to an 
order of reference to ascertain damages. — Perlman y. 
Bernstein, 82 N. Y. Supp. 148. 


86. INNKEEPERS — Bailee. — An innkeeper, to whoma 
package addressed to a guest was delivered after the 
guest’s departure, held liable for the negligent loss of 
the package as an ordinary bailee.—Bachr v. Downey, 
Mich., J4 N. W. Rep. 750 

87. JUDGES— Disqualification.—A judge is not disqual- 
ified by an opinion as to the guilt or innocence of the 
defendant, where he has no prejudice preventing a fair 
and impartial trial.—State v. Morrison, Kan.,72 Pac. Rep. 
554. 

88. JUDGMENT—Suit to Enjoin Collection. —In a suit to 
enjoin the collection of a void judgment, the judgment 
defendant has a good defense ifthe claim was barred by 
limitations. —Strowbridge v. Miller, Neb., 94 N. W. Rep. 
825. 

89, JUSTICES OF THE PEACE—Judgment. — A justice’s 
docket held to show a sufficient judgment to protect 
succeeding justice in the issue of the execution, and the 
constable in levying the same. — Fowler v. Thomsen, 
Neb., 94 N. W. Rep. 810. 

90. LANDLORD AND TENANT — Husband and Wife.—A 
wife, to whom leased land was conveyed by her hus- 
band, held a proper party to a suit by a lessee for the 
determination of his rights over the property leased to 
the others, though all of the leases expired at the same 
time.—Stolts v. Tuska, 82 N. Y. Supp. 93. _ 

91. LIFE INSURANCE—Forfeiture of Policy. — A forfeit- 
ure incurred by the holder of a life insurance policy 
held waived, if the company, with knowledge of the 
facts, subsequently retains premiums, dues, or assess- 
ments on uccount of the contract.—Modern Woodmen of 
America v. Colman, Neb., 94 N. W. Rep. 814. 

92. LIFE INSURANCE—Misrepresentation. — Statement 
by applicant for insurance that he had an equitable title 
to the property, where he held acontract therefor which 
he had pledged for a debt, held not a misrepresentation. 
—Born v. Home Ins. Co., lowa, 94 N. W. Rep. 849. 

93. LIMITATION OF ACTIONS—Mortgage Lien. — The ab- 
sence from the state of the owner of realty upon which 
there was a mortgage, but for which he is not liable, will 
not prevent limitations from running against the mort- 
gage lien.—Hogaboom v. Flower, Kan., 72 Pac. Rep. 547. 


94. LIMITATION OF ACTIONS—Parol Trust.—Where de- 
fendant did not repudiate a parol agreement to apply 
certain farms conveyed to him by plaintiff to her debts 
until shortly before an action for performance or resti- 
tution was brought, such action was not barred by limi- 
tations.—Greenley v. Shelmidine, 82 N. Y. Supp. 176. 

95. MANDAMUS—Dismissal of Appeal. —Mandamus will 
not lie to compel Court of Appeals of District of Colum- 
bia to reinstate appeal from Supreme Court in action 
brought before a justice, when dismissed for want of 
jurisdiction.—Jn re Key, U. S. 8. C., 28 Sup. Ct. Rep. 624. 


96. MANDAMUS—State Civil Service Commission. — De- 
cision of state civil service commission, placing certain 
employees of sheriff in competitive class, held not re-, 
viewable by mandamus, — People vy. Collier, N. Y.,67N 
E Rep. 309. 

97. MASTER AND SERVANT—OContract of Employment.— 
In an action for breach of a contract of employment, de- 
fendant held entitled to allege plaintiff’s intoxication as 
a defense, without charging the same in connection 
with a counterclaim or set-off — Mowbray v. Gould, 82 
N. Y. Supp. 102. 





98. MASTER AND SERVANT — Defective Appliances. — A 
master, having furnished sufficient new ropes for use on 
its derricks, held entitled to delegate to a servant the 
duty of watching the condition of the ropes on the der- 
ricks and determining when new ones should be sup- 
plied.—Ivers v. Minriesota Dock Co., 82 N. Y. Supp. 193. 


99. MASTER AND SERVANT—Fellow Servant.—Employee 
of electric railway car held not precluded from recovery 
by the fact that the car on which he was injured was in 
charge of fellow servant.—Noe v. Rapid Ry. Co., Mich., 
94 N. W. Rep. 743. 

100. MASTER AND SERVANT — Measure of Damages. — 
Where a contract is for personal services only, anda 
breach is total, the measure of damages is what the 
plaintiff would have earned, less cost of performance. — 
School District of Omaha v. McDonald, Neb., 94N. W. 
Rep. 829. 

101. MASTER AND SERVANT—Personal Injuries.—A ship 
held not liable for the injury of a seaman while in the 
performance of bis duties; no negligence on the part of 
the owners or master being shown, nor insufficiency in 
the condition or equipment of the vessel. — The Troy, 
U.S. D.C., W. D. N. Y., 121 Fed. Rep. 901. 


102. MASTER AND SERVANT—V ice Principal.—Employee, 
having care of certain parts.of the machinery, held a rep- 
resentative of the muster as to such care. — Ellis v. 
Thayer, Mass.,67 N. Wh. Rep. 325. 

103. MECHANICS’ LIENS—Premature Filing. — A build- 
ing contractor, whose mechanic’s lieu was void because 
prematnrely filed, Held not entitled to enforce the same 
for the amount due at the time of filing, on the theory of 
quantum meruit.—General Fire Extinguisher Co. v. Chap- 
lin, Mass., 67 N. E. Rep. 321. 

104, MECHANICS’ LIENS — Statutory Requirements. — 
Where, in a suitio enforce a mechanic’s lien, no proof is 
made showing the existence of any lien, questions 
raised on appeal as to the extent thereof are not open to ° 
consideration. — McGlaflin vy. Wormser, Mont., 72 Pac. 
Rep. 428. 

105. MINES AND MINERALS — Lode Location. — Under 
Rey. St. U. S. § 2322, U. S. Comp. St. 1901, p. 1425, the 
owner of a lode mining claim held to have extralateral 
rights in secondary veins apexing within the surface 
lines, though not within the same segment of the claim 
in which the discovery vein apexes.—Ajax Gold Min. Co. 
v. Hilkey, Colo., 72 Rac. Rep. 447. 


106. MORTGAGES—Authority of Partner.—A member of 
a nontrading firm, who refused to join in the execution 
of a mortgage by the firm for money advanced, held es- 
estopped to contend that the mortgage was invalid as to 
his interest in the firm’s assets. — Matthies vy. Herth, 
Wash., 72 Pac. Rep. 480. 


107. MORTGAGES — Election. — Election to enforce a 
mortgage held to destroy the lien of another mortgage 
given as a substitute for the one enforced. — Martin v. 
Ornelas, Cal., 72 Pac. Rep. 440. 

108. MORTGAGES—N otice. — One who purchases a note, 
and takes a mortgage and assignment thereof, with the 
note, is churgeable with notice of the contents of the 
mortgage.—Garnett v. Myers, Neb., 94 N. W. Rep. 803, 


109. MUNICIPAL CURPORATIONS — Hole in Sidewalk.— 
Pedestrian, whose foot slipped into a hole in the side- 
walk, held not guilty of contributory negligence. — Bur- 
rell v. City of Greenville, Mich., 94 N. W. Rep. 732. 

110. MUNICIPAL CORPORATIONS — Negligent Driving.— 
One driving w horse along the streets of a city is bound 
to anticipate that pedestrians may be at a crossing, and 
if he fails to ldok for them, and does not so far as is in 
his power avoid them, he is negligent.—Lahne v. Seaich, 
82 N. Y. Supp. 67. 

111. MUNICIPAL CORPORATIONS — Police Force. — A po- 
liceman, who was dismi-sed from the service and ne- 
glected to bring cerliorari for his reinstatement for al- 
most two years; should not, on being reinstated, be al- 
lowed his salary for the time he was not on duty. — Peo- 
ple v. Partridge, 82 N. Y. Supp. 109. 
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112. PARTITION—Power of Sale. — Objection that parti- 
tion is defeated by power of sale in will of common an- 
cestor does not affect title to property sold in the suit.— 
Parish v. Parish, N. Y.,67N. E. Rep. 298. 

113. PARTNERSHIP—Sharing in Profits. — Payment for 
services, or for the use of money or property to be used 
in a business, may consist of a share of profits, without 
making of the loaner or employee a partner. — Johnson 
Bros. v. Carter & Co., lowa, 94 N. W. Rep. 850. 

IM. PARTNERSHIP—Tort of One Partner.—Where one 
partner carries away property of a third person which is 
employed in the partnership business the innocent part- 
ner is liable for its use.—Sun v. Skutt, Mich., 94 N. W. 
Rep. 783. 

111i, PAUPERS—Relief by City.—A city, furnishing relief 
to a pauper on refusal of the county commissioner to 
furnish such rehef, may maintain assumpsit against the 
county, and need not resort to mandamus.—Ogden City 
v. Weber County, Utah, 72 Pac. Rep. 433. 


116. PRINCIPAL AND AGENT--Warranty.—A sales agent, 
intrusted with samples of goods by his principal, is there- 
by given apparent authority to warrant that the goods 
sold shall be of the quality of the samples.—Dreyfus v. 
Goss. Kan., 72 Pac. Rep 587. 

117. PUBLIC LANDS—Kffect of Resurvey.—Title to lands 
embraced within patents from the United States uuder 
the swamp land act held not affected by a resurvey of 
land covered by water at the time of the original survey 
and patents granted for tracts below the original water 
line.—Kean v. Calumet Canal & Improvement Co., U.S. 
8. C., 23 Sup. Ct. Rep. 651. 

118. RAILROADS—Assumed Risk.—The mere knowledge 
of the existence of «a dangerous custom is not sufficient 
to charge a person injured with the assumption of the 
risk thereof, unless he |has appreciated the danger in- 
volved.—UCarver v. Minneapolis & St. L. R. Co., Iowa, 94 
N. W. Rep 862. . 

119. RAILROADS—Damages.—Injuries resulting froma 
shock received in averting an accident at a railroad 
crossing held sufficient to base a recovery on.—Wood v. 
New York Cent. & H. R. BR. Co., 82 N. Y. Supp. 160. 


120. RAILROADS—Privity of Contract.—Stipulations 
and exemptions from liability for loss caused by fire ina 
lease of a storage platfurm near a railway held not bind- 
ing on one not in privity with the lessee.—Texus & P. Ry. 
Co. v. Watson, U. 8.8 C., 2% Sup. Ot. Rep. 681. 


121. REMOVAL OF CAUSES—Suit Against Citizen and 
Alien.—A suit by a citizen of the state in which it is 
brought against a citizen of another state and an alien is 
removable on the joint petition of defendants —Roberts 
v. Pacific & A. Ry. & Nav. Co., U. 8. C. C. of App., Ninth 
Circuit, 121 Fed. Rep. 785. 

122. SALES—Caveat Emptor.—In the sale of a fire in 
surance cxpiration register, without any representation 
as tothe quality of the register with reference to the 
privacy of the information imparted, the rule of caveat 
emptor applies.—Kinkel v. Winne & Winne, Kan., 72 Pac. 
Rep. 548. 

123. SALES—Contract Construed.—A contract for the 
sale and purchase of herd of cattle on the range, to be 
delivered from time tu time during the ensuing Season, 
construed, and the rights of the parties thereunder 
determined.—McNumara v. Home Land & Cuttle Co., 
U.5.C. C. of App., Seventh Circuit, 121 Fed. Rep. 797. 

124. SEAMEN—Injury in Service.—A seaman, injured 
while in the service of the ship, without fault on his 
part, held entitled to compensation from the ship for the 
failure to provide him with proper support, medical at- 
tendance, and care until he was cured, so far as that was 
possible.—The Troy, U. 8. D. C., W. D. N. Y., 121 Fed. Rep. 
901. 

125. SHIPYING—Injury to Chartered Vessel.—A char- 
tereris liable for an injury to a scow resulting from the 
negligence of a tug hired by him to tow the same.— 
William HM. Beard Dredging Co. v. Hughes, U.S. C.C. of 
App., Second Circuit, 121 Fed. Rep. 808, 





126, STREET ,RAILROADS—Crossing Tracks.—A pedes- 
trian, crossing a street car track in reliance on the 
slackening of speed of an approaching car, is negligent. 
—Dnu Frane v. Metropolit:n St. Ry. Co., 82 N. Y. Supp. 1. 


127. TAXATION—Income Tax Law.—A provision of an 
income tax law exempting from its operation private 
schools, colleges, commercial colleges, and fraternal 
benefit societies, does not make an illegal discrimin- 
ation which renders the law invalid as to other corpor- 
ations or persons upon whom the tax is imposed.—W. 
C. Peacock & Co. v. Pratt, U.S.C. C. of App., Ninth Cir- 
cuit, 121 Fed. Rep. 772. 

128. TELEGRAPHS AND TELEPHONES — Delivery.—A 
telegraph company does not, by merely accepting a 
message for transmission, impliedly agree to deliver it to 
the addressee in person.—Norman v. Western Union 
Tel. Co., Wash.,72 Pac Rep. 474. 


129, TELEGRAPHS AND TELEPHONES—Failure to Trans- 
mit.—Telegrams held sufficient on their face to put tele- 
graph company on inquiry as to their importance, and to 
authorize a recovery for damages caused by failure to 
transmit them.—Brooks v. Western Union Telegraph 
Co., Utah, 72 Pac. Rep. 499. 

130, TROVER AND CONVERSION—Interest of Purchaser 
—Mortgagee of interest of vendee of piano, sold under 
conditional sale,and who subsequently purchased the 
vendee’s rights, held entitled to maintain trover for con- 
version of the piano.—Friedman v. Phillips, 82 N. Y. 
Supp. 96. 

131. TRusTs—Lien.—A beneficiary has no lienon the 
realty of the trustee, to reimburse him for the trustee’s 
defaleation, which will take precedence ofa lien secured 
by the trustee’s creditor before the beneficiary at- 
tempted to assert his claim.—Wales v. Sammis, lowa, 94 
N. W. Rep. 840. 

132. TRUSTS—Parol Agreementt.—A parol agreement 
creating a trust in real estate, while executory, is with- 
in jthe statute of frauds, though it may be proven in sup- 
port of an executed conveyance.—Brown v. White, Ind., 
67 N. EK. Rep. 273. 

133. VENDOR AND PURCHASER—Specific Performance.— 
A defect in an abstract of title tendered by the vendor, 
which is not assigned by the vendee as the reason for 
refusing the deed, and which can be cured, will not 
justify refusing the vendor a decree of specific perform- 
ance.—Wold v. Newgard, Iowa, 94 N. W. Kep. 859. 

134. WILLS — Effect of Instrument.— An instrument 
making no disposition of property, further than provid- 
ing for the payment of debts, but which appoints an exe- 
cutor, may be a will.—-Mulholland v. Gillan, R. I., 54 Atl. 
Rep. 928. 

135. WILLS—Mental Capacity.—It could not be pre- 
sumed, from the mere fact that, immediately following 
a stroke of apoplexy, one was rendered mentally incom- 
petent, that his incapacity continued some two years 
later, when he executed his will.—Kirsher vy. Kirsher, 
Iowa, 94N. W. Rep. 846. 

136, WILLS—Right of Creditors.—A husband towhoma 
wife had devised one-third of her propertyin his own 
right and the balance as trustee, held to have an 
interest in remaining realty which could be reached by 
creditors, notwithstanding he had converted more than 
three-fourths of the entire estate.—Wales v. Sammis, 
Iowa, 94 N. W. Rep, 840. 

137. WITNESSES — Constitutional Privilege.—Compar- 
ison of shoes of defendants with footprints made at 
house of deceased on night of murder held not a viola- 
tion of constitut.onal privilege that accused need not be 
compelled to testify against himself.—People v. Van 
Wormer, N. Y., 67 N. KE. Rep. 299. 

138. WORK AND LABOR—Breach of Contract.—Where 
one party to a contract for employment breaks the con- 
tract, and makes it impossible for the other party to 
perform, the innocent parcy may either sue for damages 
for the breach or recover upon the quantum meruit.— 
Brown v. Woodbury, Mass., 67 N. E. Rep. 327. 
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